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CALVO AND THE “CALVO DOCTRINE” 


By Percy BorRDWELL 


N December 29, 1902, while interest 

in the enforcement of the claims of 
Great Britain, the German Empire, and Italy, 
against Venezuela was at its height, Luis M. 
Drago, the Minister of Foreign Affairs of 
the Argentine Republic, despatched a note 
to Sefior Martin Garcia Méron, Minister of 
the Argentine Republic to the United States, 
on the subject of the collection of public 
debts by force, which aroused widespread 
interest and brought to the attention of the 
people of the United States the name of the 
subject of this sketch to whom the origin of 
the doctrine embodied in the note was 
generally attributed, 

Sefior Drago at the outset stated that he 
understood the origin of the disagreement 
to be, in part, the damages suffered by sub- 
jects of the claimant nations during the 
revolutions and wars that had recently 
occurred within the borders of Venezuela, 
and in part also, the fact that certain pay- 
ments on the external debt of the nation 
had not been met at the proper time. To 
the latter phase of the question, the non- 
payment of the public debt and the use of 
force by other nations to collect it, he 
devoted his argument. 

He pointed out that in making a loan to a 
foreign state, a capitalist always takes into 
consideration the resources of the country 
and the probability, greater or less, that the 
obligations contracted will be fulfilled with- 
out delay and makes his terms more or less 
onerous accordingly. One of the facts 
which he takes into consideration, claimed 
Sefior Drago, is that he is entering into a 
contract with a sovereign entity, ‘‘and it is 
an inherent qualification of all sovereignty 


that no proceedings for the execution of a 





judgment may be instituted or carried out 
against it, since this manner of collection 
would compromise its very existence and 
cause the independence and freedom of the 
respective government to disappear.’’ He 
admitted that the amount of a public debt 
may be determined either by the tribunals 
of the country or by boards of arbitration, 
and that the payment of the entirety of 
such judgments is absolutely binding on 
the nation, but said it could in no wise be 
admitted that it should be deprived of the 
right to choose the ‘‘manner and the time 
of payment, in which it has as much inter- 
est as the creditor himself, or more, since 
its credit and its national honor are involved 
therein.’”’ The elimination of forced execu- 
tion, he urged, does not render public 
obligations valueless. ‘‘The State contin- 
ues to exist in its capacity as such, and 
sooner or later the gloomy situations are 
cleared up, resources increased, common 
aspirations of justice and equity prevail, and 
the most neglected promises are kept.” 
Guided by the above sentiments, Sefior 
Drago continued, the Argentine people had 
felt alarmed at the knowledge that the 
failure of Venezuela to meet the payments 
of its public debt had been given as one of 
the determining causes of the use of force, 
and felt that ‘‘if such proceedings were to 
be definitely adopted they would establish 
a precedent dangerous to the security and 
peace of the nations of this part of America. ’”’ 
He said that there had been a tendency of 
late in European opinion to turn towards 
South America as the field of conquest for 
the future and, accordingly, that it would 
give great satisfaction to the Argentine 
Republic to see adopted by the United 
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States the principle ‘‘that the public debt 
cannot occasion armed intervention nor, still 
less, the actual occupation of the territory 
of American nations by an European power.”’ 
In closing he cited instances where the Ar- 
.gentine government had been obliged for a 
time to suspend the payment of its debts, 
but where eventually it had paid them in 
full to the great advantage of her credit, 
which advantage could never have been 
obtained had there been armed interference 
in the meantime. 

Sefior Méron left a copy of this note with 
Mr. Hay, and on February 17, 1903, Mr. Hay 
inclosed a memorandum to him in reply, 
in which he expressly avoided assenting to, 
or dissenting from the proposition advanced 
by the Argentine minister of foreign rela- 
‘tions, but said that the general attitude of 
the United States government was indi- 
cated in recent messages of the President, 
from one of which, President Roosevelt’s 
message of December 2, 1902, he quoted the 
following: 

‘‘No independent nation in America need 
have the slightest fear of aggression from 
the United States. It behooves each one 
to maintain order within its own borders 
and to discharge its just obligations to 
joreigners When this is done they can 
rest assured that, be they strong or weak, 
they have nothing to dread from outside 
interference.” 

The reference to the discharge of the 
“just obligations to foreigners’”” must have 
been cold comfort to the Argentine minister, 
despite the disclaimer of passing on the 
question which preceded it, and so the 
reply of Mr. Hay officially closed the inci- 
dent, but it by no means put an endto the 
discussion to which the note had given 
rise. In the press quite generally the 
doctrine expressed in the note came to be 
known as the ‘‘Calvo Doctrine,’’ and what- 
ever Calvo’s influence, writings, or counsel 
may have had on its formulation by Sefior 


1 The italics are the writer’s. 





Drago, he was, at any rate, the means of 
eliciting some most interesting and valuable 
comments on it from his associates in the 
Institute of International Law and the 
Institute of France. 

Sefior Carlos Calvo was at this time 
Envoy Extraordinary and Minister Plenipo- 
tentiary from the Argentine Republic to 
France and the Holy See, residing at Paris. 
A publicist of wide reputation, he had 
enjoyed the acquaintance of most of the 
men prominent in international law circles 
for the preceding generation, and accord- 
ingly, on April 17, 1903, wrote a circular letter 
to a number of them in which he enclosed 
Sefior Drago’s note, expressed his own 
opinion that it was inspired by sound 
principles of international law, and said 
that it would be particularly agreeable to 
him to find them in accord with him in this 
view. 

Of the twelve of his correspondents whose 
replies are given in the Revue de Droit Inter- 
national, three — Bar, Asser, and Campos, 
were members of the International Court of 
Arbitration of The Hague, and the first 
two of these felt precluded by their position 
from discussing the question. Of the ten 
who did express an opinion on it, Passy, 
Moynier, Campos, Féraud-Giraud, Weiss, 
and Olivecrona, six in all, expressed them- 
selves in agreement with the main argu- 
ment of Sefior Drago’s note. The remain- 
ing four, Westlake, Holland, Charmes, and 
Fiore, expressed themselves more guardedly. 
Westlake agreed that the funded debt of a 
nation should not be the occasion of inter- 
vention, but considered that the floating 
debt, which is usually not entered into with 
the consideration of the credit of the coun- 
try that the bonded debt is, may equally, 
with wrongs ordinarily so-called, be the 
occasion of armed intervention. Holland 
gave as his opinion that the question was 
one not yet settled by international law, but 
expressed the hope that it might soon be. 
Charmes considered the question rather one 
of practice than of general principle and 





CALVO AND THE “CALVO DOCTRINE” 


379 





cited the recent use of force by France 
against Turkey to compel the latter to pay its 
debts, while Fiore likewise considered the 
question one to be settled on the facts of 
each case, which might, he conceived, war- 
rant collective intervention. 

It would seem that nobody will question 
the general proposition that the mere non- 
payment of public debts will not warrant 
armed intervention. A state may be sud- 
denly placed under extraordinary expenses 
which it is unable to meet, or it may have 
a bad monetary system which forces it to 
suspend payment although its natural re- 
sources are ample, or it may be in the throes 
of a revolution which for the time prevents 
it borrowing abroad. None of these situ- 
ations in itself, it would seem, would warrant 
a foreign government stepping in and com- 
pelling payment by force. But when a 
government can pay, but won’t, when, in 
short, it is guilty of bad faith, on what 
principle shall we say that a foreign govern- 
ment shall not intervene as much as 
for wilful injury to person or property? 
Under the old principle that a’ king could 
do no wrong, it was impossible to sue a gov- 
ernment without its permission, and when 
its permission had been gained the execu- 
tion of any judgment against it, against its 
will, was of course impossible; but the 
principle that the king could do no wrong, 
rightfully interpreted, was a civil and not 
a political or diplomatic or international 
tule. Kings could do wrong to each other, 
and they used arms to show how grievously 
they felt these wrongs, and how determined 
they were that they should not suffer from 
them in the future. If, then, an injury to 
a private citizen, either in his person or 
property, may be considered a grievance 
against the state itself, why may not the 
exercise of utter bad faith towards him in 
the non-payment of debts, resulting, very 
probably, in infinitely greater loss to him, 
be likewise considered an affront to the 
nation to which he belongs and equally be 
dealt with by the armed hand? Certainly 





practice has been that way, and practice is 
not to be treated lightly. It would seem to - 
be a question of fact to be dealt with accord- 
ing to the circumstances of each case. 

Before leaving this narrower and so-called 
“Calvo Doctrine’’ for the broader one for 
which Calvo more properly stands, it may 
be well to say that the claims of the bond- 
holders which the allied powers pressed 
were classed by them as claims of the 
second rank, the enforcernent of which was 
not the primary object of their action. In 
the Protocols of February 13, 1903, between 
Venezuela and the different allied powers, 
it was provided that new arrangements 
should be entered into by the respective 
governments with regard to the payment of 
these bonds, but it was expressly provided 
that they were not to be paid out of the 
thirty per cent of the receipts of certain 
customs houses, as other of the claims were, 
and so the question of the validity of col- 
lecting them by force never came before 
The Hague Tribunal. It will, however, 
undoubtedly come up for extended dis- 
cussion before the Pan-American Congress 
which is to meet soon at Rio. 

The part that we have just noticed 
Calvo to have played in eliciting opinions 
from eminent European publicists, valuable 
as it was, would hardly warrant the attach- 
ment of his name to the doctrine expressed 
in Sefior Drago’s note, so that, if we would 
find warrant for it, we are compelled to turn 
to his works to see if we can find enunciated 
there the principles which the note of the 
Argentine minister brought so conspicuously 
to public notice. If we do so turn, it is 
probably his treatment of the subject of 
intervention in the first volume of his ‘‘Le 
Droit International” that is most directly 
in point. 

In his treatment of that subject he first 
considers the practice of European nations 
among themselves, and then their practice 
towards American states, and concludes 
that while among themselves intervention 
has nearly always rested on some important 
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principle of international politics, such as the 
balance of power, in their conduct towards 
American states, it has rested in part on 
the difference in the political systems of 
the two continents, and, in part, on the 
failure to recognize that the American states 
are to-day independent and free and as fully 
entitled to have their sovereignty respected 
as the older states of Europe. He further 
concludes that the intervention of Europe 
in the affairs of different American states 
has not rested on any legitimate foundation, 
and that it cannot be invoked as a precedent 
of the least authority, but that, on the con- 
trary, it has constituted the most regrettable 
use of force and merits, being condemned by 
history as it already has been by all the 
publicists and men of affairs who have not 
been blinded by a false patriotism. The 
right to pecuniary indemnity he then leaves 
for consideration to a subsequent section 
of his work dealing with the mutual duties 
of states, but in parting says: 

“We will content ourselves here with 
remarking that, according to strict inter- 
national right, the recovery of debts and 
the pursuit of private claims does not 
justify de plano the armed intervention of 
governments, and that, as European states 
invariably follow this rule in their recipro- 
cal relations, there is no reason why they 
should not follow it also in their relations 
with nations of the new world.”’ 

Here we find a much broader doctrine 
than any Sefior Drago emphasizes in his 
note. Here the distinction between injuries 
and the non-payment of debts is swept 
away entirely, and the broad claim advanced 
that private claims, whether arising in tort 
or contract, should not be made the basis of 
armed intervention. This broad doctrine 
is properly the “Calvo Doctrine,” and not 
the narrower one expressed in Sefior Drago’s 
note. John Macdonell, in an able article 
in The Nineteenth Century, for April, 1903, 
calls it ‘‘the corner-stone of the so-called 


American public law,’”’ on which South 
American writers are wont so strenuously 





to insist. It behooves us then to examine 
into the applications Calvo makes of this 
doctrine to see whither he would lead us. 

On page 231, of volume six, of his “Le 
Droit International” we find the following: 

“It is certain that strangers who establish 
themselves in a country have the same 
right to protection as the nationals, but 
they ought not topretend to a protection more 
extended. If they suffer any wrong they 
ought to count on the government of the 
country pursuing the delinquents, and ought 
not to claim from the state to which the 
authors of the violence belong any pecun- 
iary indemnity.” 

And on page 140 of volume three he says: 

“The rule that, in more than one case, it 
has been attempted to impose on American 
states is that strangers merit more consider- 
ation and regard and privileges more marked 
and extended than those accorded even to 
the nationals of the country where they 
reside.” 

In uttering this complaint Calvo only 
reiterates what time and time again South 
American governments and writers have 
inveighed against with all the ardor of the 
Latin race. In it lies the crux of the whole 
matter. Where the laws of a country ‘afford 
adequate remedies and do not conflict with 
the law of nations, where, in short, sub- 
stantial justice can be obtained, it would 
indeed, as Calvo says, be unwarranted to 
pass by the remedies provided by the laws 
of the country and seek redress through 
diplomatic action; but where such is not the 
case, where, for instance, the courts are 
notoriously under the control of an unprin- 
cipled dictator, so that an appeal to them 
would be a mockery and sham, it would 
indeed be a perversion of justice for an alien 
to be confined to his remedy in them even 
though a citizen of the country should have 
no other. Back of Calvo’s complaint, no 
doubt, is the conviction that European 
countries have been too ready to assume 
the latter situation to be true in Latin- 
American countries, and very likely such 
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has often been the fact, but if so the trouble 
has been one of fact rather than one of 
law. The remedy would appear to be for 
Latin-American peoples to make sure that 
the facts are on their side, rather than 
shelter themselves behind legal principles, 
the validity of which is doubtful. 

Another application of the wider ‘Calvo 
Doctrine”’ is that a country is not liable for 
damages suffered by aliens in time of 
riots or insurrections. In this bald form, 
and it is in this form that Calvo puts it, 
it is not likely to find general acceptance. 
While a government is not liable for acts of 
insurgents who have attained the dignity of 
belligerents any more than for the acts 
of an enemy whose sovereignty is unques- 
tioned, yet in suppressing an insurrection 
which has not yet reached the stage of legal 
war, it does not seem unfair to set up certain 
international standards as to the care 
necessary to be taken by the titular govern- 
ment in protecting, persons and property 
from the acts of the insurgents, and if the 
titular government does not live up to such 
standards, to hold it responsible for damage 
resulting to aliens in consequence, even 
though it make no compensation to its own 
subjects for similar injuries. Of course it is 
impossible to lay down very definite general 
rules as to when a government does fail in 
its international duty in a case of this kind, 
but as, in general, it is extremely difficult to 
lay down a rule to fit all cases, but in a par- 
ticular case not difficult to see that the rule 
applies, so here it is almost impossible to say 
what the international standard is, but 
often not difficult to see that some gov- 
ernment has not lived up to it. Again 
the question whether as a matter of fact 
European governments have treated Latin- 
Americans so unjustly as Calvo and Spanish- 
Americans claim would appear to be rather 
a question of fact than of law. Demands 
for indemnity in such cases have been ap- 
parently less frequent in the relations of 
European countries among themselves than 
in their relations with Latin-American coun- 





tries, and accordingly it has seemed to Latin- 
Americans that a different rule of law were- 
being applied by Europeans towards them 
than that employed among themselves, but 
again it would seem unjustly. Whether as 
a matter of fact Latin-American countries 
have been treated unjustly, whether as a 
matter of fact their weakness has been 
taken advantage of by the stronger powers 
of the old world would require too intimate 
a knowledge of Latin-American history for 
the writer to express an opinion on. 

From the ‘‘Calvo Doctrine’’ we now turn 
to Calvo himself. Carlos Calvo was born at 
Buenos Ayres in 1824. In 1852 he was 
made vice-consul at Montevideo and was 
consul-general and diplomatic representa- 
tive of Buenos Ayres there from 1853 to 
1858. In 1859 he was a deputy of the 
lower house and from 1860 to 1864 repre- 
sented Paraguay as chargé d’affaires at 
Paris, being also accredited to Great Britain. 
He was the official delegate to the geographi- 
cal congress which met in Paris in 1878, and 
plenipotentiary to the postal congresses of 
Paris in 1878, and of Vienna in 1891. In 
1883 he was accredited as Envoy Extraor- 
dinary and Minister Plenipotentiary to 
Berlin, and in addition was accredited to 
the Russian Emperor in 1889, and to the 
Austrian Emperor in 1890. In 1899 he was 
transferred from Berlin to Paris, being 
accredited both to France and to the Holy 
See. He was one of the original members of 
the Institute of International Law, founded 
in 1873, and was made a correspondent of 
the Institute of France in 1869, and a foreign 
associate of the same in 1892. He also 
received numerous decorations. He died 
in Paris, May 2, 1906, where funeral services 
were held in the church of Saint-Pierre de 
Chaillot, preliminary to his remova! and 
burial at Buenos Ayres. 

His principal works are a collection of 
Latin-American State Papers, his annals of 
the Latin-American Revolution, his Manual 
of International Law for the use of students 
first published in 1881, his examination of 
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the three rules of the Treaty of Washington, 
his dictionaries of International Law and 
Diplomacy, and, finally, his great work, 
“‘Le droit international théorique et pra- 
tique, précédé d’un exposé historique des 
progrés de la science du droit des gens.” 
The first edition was published in Spanish 
at Paris in 1868, but the subsequent editions 
were in French, of which the first volumes 
appeared respectively in 1870, 1880, 1887, 
and 1896. The final or fifth edition com- 
prises six large volumes. 

Calvo was a man of whom it can be 
rightly said that he was ‘‘learned in the 
law.” His powers of research and industry 
were tremendous, and his great work, ‘‘Le 
Droit International,’’ is a storehouse of 
information, but he was not possessed of a 
keen analytic mind and it is extremely 
difficult to place him on disputed points, 
as he is liable to give both sides of a question 
as the law without recognizing the conflict 
between them. This is true even where 





he is advocating a traditional Latin-Ameri- 
can view, such as the doctrine just noticed 
of the equal liability of a government to its 
own citizens and to strangers, where he 
largely undermines his own case by his 
previous expression of the very extended 
protection which governments owe. He was 
essentially a compiler rather than a deep 
thinker or man of affairs, and it was not 
until he was well along in life that he was 
given an important post, that of Minister 
to Berlin, which was apparently given him 
as a recognition of the reputation his work 
on International Law, which was then in 
its third edition, had won for him. The 
work on which his future name will depend 
is almost certainly his voicing of the tradi- 
tional views of the Latin-American peoples 
on questions of international law and 
polity, the most important of which we 
have just considered. 


New York, N. Y., June, 1906. 
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CAN STOCK WITH EXCLUSIVE VOTING POWER BE 
TREATED AS A TRUST? 


By Rosert RENTOUL REED 


ORPORATION law has been the 

patient growth of many generations of 
Bench and Bar, each striving to keep this 
child of alien birth within obedience to its 
adopted parentage of common law and 
equity. In the present generation its large 
possibilities and peculiar defects have been 
rapidly developed, and our courts are at 
times challenged by a corporate prodigy 
that refuses to be governed in equal justice 
by the principles and precedents of their 
jurisprudence. In other words, the corpor- 
ate form, as judicially recognized, has been 
ingeniously made use of to effect dangerous 
results not otherwise sanctioned or possible. 
I have in mind one class of cases now 
prominent, in which, under the guise of a 
corporation, the property of B and C is 
trrevocably entrusted to the exclusive con- 
trol of A, a control that is represented by 
stock, divisible and transferable at will, and 
takes the form of a recognized property 
right, which defies both courts and legis- 
latures to destroy it, even upon proof of its 
gross abuse. 

One, if not the most striking, illustration 
of this class, is the Equitable Life Assurance 
Society, before whose ingenious structure of 
corporate fraud, lawyers and judges stand 
in almost helpless confusion. Here is a 
property of some $400,000,000, owned, 
capital,’’ surplus and profits, by hundreds 
of thousands of policyholders throughout 
the country. The keys to the treasure- 
house were until quite lately in the hands of 
Mr. Hyde, who, as the owner of a little 
more than $50,000 par value of ‘‘stock,’’ 
held the majority vote in the election of 
directors and through them the power to 
manage and control the investment of 
these enormous funds, subject only, it has 
been said, to the ‘‘contract rights” of the 
policyholders. But these “contract rights,” 
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be it noted, were by the charter, by the 
official statements of the company, and by 
the policies, or ‘‘contracts’’ themselves 
defined to include the entire beneficial 
ownership of its property, while the ‘‘stock”’ 
or “‘proprietary”’ rights of Mr. Hyde en- 
titled him only to the par value of his 
investment and a limited return by way of 
“dividend,’’ payable by resolution of his 
own directors out of the capital contributed 
by the policyholders. 

The statute under which the Equitable 
Life charter was drawn, in 1859, was 
chapter 463 of the Laws of 1853 as amended 
by chapter 551 of the same year. It was 
silent as to the form of organization, though 
it required a paid-up ‘‘capital’’ of $100,000, 
and spoke of the ‘‘members or stockholders”’ 
as the controlling body of the corporation. 
The corporate charter, under assumed per- 
mission of the statute, made the original 
subscribers to this capital the voting stock- 
holders of the society, but authorized the 
insurance business only on the mutual 
plan, and made the policyholders in effect 
the owners or beneficial ‘‘members’’ of the 
corporation. Their position is primarily 


1 Its pertinent provisions are as_ follows: 
‘‘Article 2. The business of this Company shall 
be to make assurances upon the lives of individ- 
uals, and every insurance appertaining thereto 
or connected therewith; and to grant, purchase, 
or dispose of annuities, as set forth in the act 
aforesaid, passed June 24, 1853, and amendments 
thereto. And this Company shall possess and 
enjoy all the powers, privileges, and franchises 
granted to, and shall be subject to all the regula- 
tions, restrictions, and obligations imposed upon 
incorporations organized and existing under the 
said act of the Legislature of the state of New 
York, passed June 24, 1853, and any amendments 
thereof. 

“Article 3. The capital of said Company 
shall be one hundred thousand dollars in cash, 
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defined by the charter, and is a part of the 
corporate organism of the society, which 
their policies, like certificates of stock, 
evidence, but do not abridge. Any policy 
which does not express this interest in the 
assets would as a contract be ultra vires. 
Another illustration is the case of a 
railroad company which until recently was 
controlled by the exclusive voting power of 
some $13,000 preferred stock, the substantial 
capital being represented by several millions 
of common stock, without a voting power. 
A somewhat similar result has been 
attempted in the case of a well-known 
land company, operating in New York City, 
which, with a “capital stock”’ of $100,000, 
operates on a capital of several millions of 
dollars obtained from the sale of so-called 


divided into one thousand shares of one hundred 
dollars each; which shall be personal property, 
transferable only on the books of the Company, 
in conformity with its by-laws. The holders of 
the said capital stock may receive a semi-annual 
dividend on the stock so held by them, not to 
exceed three and one-half per cent of the same, 
such dividends to be paid at the times, and in 
the manner designated by the directors of said 
The earnings and receipts of said Com- 
the dividends, losses, and, 


Company. 
pany, and 
expenses, shall be accumulated, 

“Article 4. The corporate said 
Company shall be vested in a Board of Directors 
and shall be exercised by them, and by such 
officers and agents as they may appoint, and 
from time to time empower. The Board of Di- 
rectors shall consist of fifty-two persons, a major- 
ity of whom shall be citizens of the State of New 
York, each of whom shall be a proprietor of at 
least five shares of the said capital stock. 

“In the election of directors, stock- 
holder in the Company shall be entitled to one 
vote for every share of stock held by him, and 
such vote may be given in person or by proxy. 
At any time hereafter, the Board of Directors, after 
giving notice at the two previous stated meetings, 
may, by a vote of three-fourths of all the directors, 
provide that each life policyholder, who shall be 
insured in not less than five thousand dollars, shall 
be entitled to one vote at the annual election of 
directors, but such vote shall be given personally, 
and not by proxy. 

‘Article 6. The insurance business of the Com- 
pany shall be conducted upon the Mutual Plan. 


over above 


powers of 


every 





“‘profit-sharing certificates,’’ payable in in- 
stalments, the holders of whichjare entitled 
at the end of a period of years, first to the 
amount paid in, then to share with the 
‘“*stock”’ in the accumulated profits, dollar 
for dollar on the par value of their invest- 
ment. The interest of the stock in the 
capital and profits is apparently about one- 
fortieth. But in the meanwhile its holders 
control the offices, management, and oper- 
ations of the company — in other words the 
use of the certificate-holders’ moneys in 
the business of buying and selling real 
estate. These cases are taken as illustra- 
tions: it is not intended to suggest that 
there has been any wrong connected with 
their manag>ment. 

There is of course a distinction between 


All premiums siall be payable in cash. In case 
any policyholcer shall omit to pay any premium 
due from him to the Company, or violate any 
other condition of the policy of insurance, the 
Board of Directors may forfeit his policy, and 
apply all previous payments to the benefit of the 
Company. The officers of the Company, within 
sixty days from the expiration of the first five 
years from December 31st, 1859, and within the 
first sixty days of every subsequent period of 
five years, shall cause a balance to be struck of the 
affairs of the Company, which shall exhibit its 
assets and liabilities, both present and contingent, 
and also the net surplus, after deducting a sufficient 
amount to cover all outstanding risks and other 
obligations. Each policyholder shall be credited with 
an equitable share of the said surplus. Said equitable 
share, after being ascertained, shall be applied to 
the purchase of an additional amount of insur- 
ance (payable at death or with the policy itself), 
expressing the reversionary value of such equit- 
able share at such interest as the directors may 
designate; or if any policyholder so direct, such 
equitable share of surplus shall be applied to the 
purchase of an annuity, at such rate of interest 
as the directors shall designate, to be applied in 
the reduction of his or her future premiums. In 
case of death, the amount standing to the credit 
of the party insured at the last preceding striking 
of balance as aforesaid, shall be paid over to the 
person entitled to receive the same; and the pro- 
portion of surplus equitably belonging to him or 
her, at the next subsequert striking of balance, 
shall also be paid, when the same shall have been 
ascertained and declared.” 





STOCK WITH EXCLUSIVE VOTING POWER 


385 





the methods adopted in these cases. In 
that of the railroad, the common stock- 
holders are in form and in law, as well as 
in fact, the owners of the franchise, capital, 
and profits of the corporation, and the pre- 
ferred stock, with its voting power, has a 
share in such ownership, relatively so small 
as to be in legal intent and effect a mere 
peg on which to hang the trust control. 

In that of the Equitable Life, the contri- 
butions of the policyholders became the 
capital and they the owners or beneficial 
‘‘members”’ of the corporation, though with- 
out a voting power. The so-called voting 
stock, like the preferred stock in the other 
case, became a mere peg on which to hang 
the control. Its rights in distribution are, 
however, postponed to those of the policy- 
holder, and it was in legal intent simply the 
security fund required by the statute, upon 
which the contributors are entitled to a 
seven per cent dividend out of the accumu- 
lations. A distinction is of course necessary 
between contract insurance and mutual 
insurance. In the former, the policyholder 
exchanges his property for a’contract. In 
the latter, he places this property in a joint 
venture, in which he acquires a share of the 
joint ownership, in exchange for the indi- 
vidual ownership he surrenders. Jn the case 
of the Equitable, this joint ownership attaches 
not to any particular fund, but to the assets of 
the society as such, — in other words, to the 
society ttself, as an association of the policy- 
holders, vested by law with a corporate entity.’ 
It is this association that is controlled by the 
voting stock. 

In the case of the real estate concern, the 
charter is that of a straight stock company 
with $100,000 capital, and its officers have 
apparently assumed the power to issue 
‘profit-sharing certificates,’’ the holders of 
which are by their contract entitled to a 
fixed return and to a share in the profits 
proportioned to their investment. They 
also by these dubious contracts become the 


{ 3 Cooley’s Briefs on Insurance, Vol. I, pp. 51-53. 





substantial owners of the corporation, but 
are not of course in any sense its corporate . 
‘“‘members. ”’ 

A further supposititious, but perfectly 
possible illustration may complete our view. 
It is that of the simplest form, a corporation 
organized for the primary purpose of entrust- 
ing to the control of A, the property say of 
B, for investment. B, having entire trust 
in A, a so-called preferred stock in a small 
amount is issued to him, for services, and 
a non-voting common stock is issued to B. 
A has agreed to manage the property for 
a share in the returns on the investments, 
represented by dividends on his voting 
stock. In the confidence of a moment, the 
property of B has been absolutely and 
irrevocably placed in the control of A, his 
representatives and assigns forever. 

Now it,will not be contended that there 
is anything morally wrong with any one of 
these plans of corporate finance, resting as 
they do on the trust and confidence of the 
parties. We will also assume that they are 
permitted by statute at least in some of the 
states. It may indeed be opposed to 
public policy, that the legal title and con- 
trol of A over the property of B and C should 
be irrevocable and be represented by stock 
divisible and transferable for cash. 

It is probable that the essentially trust 
relationship established and its attendant 
dangers have been largely ignored. Where 
they have been recognized, as in the case of 
eleemosynary institutions, the statute has 
given to the members or trustees a strictly 
trust position, generally without financial 
interest or possibility of “honest graft’’ in 
the management. An illustration of such 
an institution, having some bearing on our 
subject, is found in the early Pennsylvania 
case of Philadelphia Savings Institution, 1 
Whart. 461, (1836). The legislature had 
specially incorporated certain men and their 
successors, as ‘‘members’’ of the Savings 
Institution, giving them, through their 
elected governing board, entire control of 
the institution, with power to elect their 
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It also authorized them 
to raise a security fund by the sale of 
$200,000 profit-sharing capital, and the 
question litigated was whether or not the 
purchasers of this capital, the so-called 
““stockholders,’’ were members o° the cor- 
poration, and entitled to a share in its man- 
agement. It was held that they were not. 
There was no question of fraud or abuse 
of power. The charter in this case clearly 
recognized the trust imposed upon the 
members, who, as such, had no financial 
interest in the company, and were selected 
and to be selected as chosen trustees of the 
business and funds of the institution. 

The Equitable in its origin had the clever 
appearance of closely imitating this plan, 
with the addition that the distinguished and 
responsible members themselves subscribed 
to the security fund, and incidentally that 
their control was represented by the stock 
issued therefor, which they of course could 
transfer to desirable successors, necessarily 
for cash, as it represented a gilt-edge seven 
per cent lien on the accumulations of the 
company. The initial and continued suc- 
cess of this company was undoubtedly due 
to the great names that as stockholders 
stood sponsor for its inception, and have 
since as dummy directors stood sponsor for 
its abuses. 

This arrangement entirely ignored the 
essentially trust character of the control 
vested in the stock. It resulted, as all 
such arrangements must have a tendency 
to result, in the accumulation of the stock 
in one hand, that of the highest bidder, and 
he can bid highest who is the least scrupu- 
lous in the use he intends to make of the 
power. But disregarding or ignoring these 
considerations, the statute law is silent, 
and its permission has been assumed to 
effect just such arrangements, including 
that of the Equitable Life, whose proposed 
charter was approved, as required in the 
statute, by the state comptroller. 

Conceding their legality, what are the 
nature and consequences of the legal status 


own successors. 





created, and what are the effective remedies 
of B, the common stockholder, the Policy 
holder or ‘‘member,”’ if the holder of the 
stock control ts guilty of fraud and a gross 
abuse of the powers incident to the voting 
stock ? 

The case is distinguished in kind and 
precedent from the well-recognized trust 
relationship of the directors of a corporation. 
Is it not also as clearly distinguishable from 
the actual property control ordinarily inci- 
dent to the ownership of the majority stock 
of a corporation? As judicially recognized 
in many decisions, the stock of a corpora- 
tion is nothing more or less than the owner- 
ship of its franchise, capital, surplus, and 
profits, divided into shares, and the right to 
vote is the incident of such 
ownership and of the stock representing the 
same." 


presumed 


This right to vote is the ordinary 
control of ownership, surviving the change 
in character from that of joint ownership to 
ownership of stock in the corporation.? 
But in the cases we are considering, a 
device is resorted to, and welded into the 
very being of the corporate entity, for the 
express purpose of taking from the owner- 
ship the right of control, and vesting this 
right in those possessing either a lien with- 
out ownership or a share in the ownership 
so small as to be in legal intent and effect 
a mere peg on which to hang this right of 
control. And this right, separated from 
the true ownership, is made divisible and 
transferable, by being vested in a restricted 
‘“‘stock”’ having exclusive voting power. 
The control so acquired is clearly some- 
thing other than a mere incident of majority 
ownership. The cases we are considering 
thus fall into a class by themselves, never 
perhaps recognized in the precedents of 
corporation law. To determine their legal 
nature and the rules of law and equity by 
which they should be governed, recourse 


1 Burrall v. Bushwick R. R. Co., 75 N. Y. 211 


216. 
2 See Taylor on Corp., 5th ed. sec. 559b. 


People v. Coleman, 126 N. Y. 433. 
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must be had to the general jurisprudence of 
equity, to precedents and principles, includ- 
ing the general maxim, ubi jus tbi remedium. 

We may further premise our inquiry by 
the candid recognition of the fact, that, 
whatever its legal nature or effect, this 
arrangement necessarily creates, and is in 
fact, a trust, a means by which B places 
his property in a joint venture and, while 
retaining the ownership, surrenders its con- 
trol to A. If A himself has a bona fide 
interest and ownership in the venture, he 
is then in effect nothing more than a trustee 
for himself and others, a well-recognized 
instance in the law of trusts. Such indeed 
would be the legal relationship were any 
other means adopted of effecting it, but 
where it is effected through a corporate 
form, precedent and principle combine to 
make the question a new one, and the 
answer difficult. The form is that of a 
corporation, and the tendency has undoubt- 
edly been to treat this form, while it sur- 
vives, and the rights existing under it, as 
inviolable. 

For instance, a client recently inquired 
as to the possibility of permanently vesting 
the control of certain corporate interests 
in three men, which he wished to accomplish 
by a voting trust. He was advised that a 
voting trust would be subject to equitable 
control and possible cancellation, and that 
it must be limited in time and reasonable 
in purpose, but that in the present state of 
law, the same thing could be more safely 
and surely effected by the organization of a 
holding company, in which a small amount 
of preferred stock should hold the exclusive 
voting power, and the ownership be vested 
in the common stock, without such voting 
power. This advice was based on the 
assumption that the control so acquired 
would be honestly exercised. 

The approved legal idea of a corporation 
is that of an artificial person, existing only 
in contemplation of law;' a lawful means for 
1 Marshall, C. J., in Dartmouth College v. 
Woodward, 4 Wheat. 418. 





accomplishing lawful ends, a contract be- 
tween the state and the parties inter se, 
the sum of the legal relations defined in the 
charter and governing statutes.? This arti- 
ficial entity is created either by express 
mandate or by permission of statute. It 
may be that the express authority of a 
legislative charter could place enough sover- 
eign force in this artificial entity to override 
legal rules, but where the statute is per- 
missive only, and is silent in respect to the 
extraordinary powers claimed by a charter 
drafted under it, this charter should con- 
form and be in some degree amenable to 
general rules of law and equity. Such are 
the cases with which we are dealing. An 
instance of a corporate control vested by 
legislative mandate is found in the ordinary 
case of an eleemosynary corporation — 
such as that of the Philadelphia Savings 
Institution already mentioned. 

The question of membership in a corpora- 
tion, with or without special rights as 
creditors, has been quite generally held to 
be a matter of contract between the parties, 
acting under statutory permission, and the 
fact of membership is determined by the 
statute and the contract, by the fact and 
not by the name with which it is labelled. 
A member of a corporation may have 
special contract rights in connection there- 
with, and be at the same time a creditor. 

In McLaughlin v. Railway Company,’ the 
holder of a stock certificate on its face 
entitling him to “‘interest’’ at seven per cent 
was held a stockholder and member of the 
corporation but as to unpaid interest a 
creditor, and therefore not bound by a 
resolution postponing the interest payment 
to which he had not assented. 

In Jones v. Wooley,‘ a paper agreeing to 
pay plaintiff $926.80 one year after notice, 
with ‘‘what interest it makes in proportion 


* Taylor on Corporations, 5th ed. sec. 31 et seq. 
2 Ibid., secs. 23-24. 

3 8 Mich. roo (1860). 

4 26 Pac. 120, 3 Idaho 48 (1891). 
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to all the shares of the institution,’ was 
held not stock but an enforceable promise 
to pay. 

In Burt v. Rattle, the Act of March 25, 
1870, authorized a manufacturing corpo- 
ration to issue ‘‘preferred stock” to pay 
debts and for working capital, and made it 
lawful for the corporation to guarantee 
dividends thereon, at a rate not exceeding 
the legal rate, and the final payment at a 
time specified, and also authorized a pro- 
vision for its conversion into common stock, 
and prescribed that such preferred stock 
should not vote, nor be liable for debts. 
In an action to recover on the guaranty 
and mortgage given to secure the same, 
it was held, that the holders of the ‘‘ preferred 
stock’’ were creditors and not stockholders. 

In these decisions we find the general 
tendency of the courts to give effect to the 
intention of the parties and to permit them 
to use the corporate form to define and effect 
the terms of their intended contract. In 
none of them, however, was any question 
of trust or fraud involved. It is undoubt- 
edly the general understanding that our 
statutes and courts would not permit an 
abuse of this corporate form, to effect, 
protect or perpetuate a legal or equitable 
wrong. In every important instance our 
higher courts have promptly and effectually 
swept aside the corporate form to reach and 
prevent the intended wrong. 

In the case of People v. North River 
Sugar Refining Company,? the New York 
Court of Appeals held the acts of the stock- 
holders of different corporations in pooling 
their stock to be in effect a partnership 
between the corporations, and as such ultra 
vires and void, at the suit of the state. The 
court said at page 621: 

‘““The abstract idea of a corporation, the 
legal entity, the impalpable and intangible 
creation of human thought, is in itself a 
fiction, and has been appropriately described 

1 31 Oh. St. 116 (1876). 

3 121 N. Y. 582. 





as a figure of speech. It serves very well to 
designate in our minds the collective action 
and agency of many individuals as per- 
mitted by the law.”’ 

The Supreme Court of Ohio, in reaching 
a similar conclusion in the case of State v. 
Standard Oil Company (49 Oh. St. 137), 
said at page 177: 

‘‘The general proposition that a corpora- 
tion is to be regarded as a legal entity, exist- 
ing separate and apart from the natural 
persons composing it, is not disputed; but 
that the statement is a mere fiction, existing 
only in idea, is well understood by anyone 
who pretends to accurate knowledge on the 
subject.”’ 

The same court, in the later case of Bank 
v. Treibein (59 Oh. St. 316), said, page 326: 

“The fiction by which an ideal legal 
entity is attributed to a duly formed incor- 
porated company, is of such general utility 
and application, as frequently to induce the 
belief that it must be universal, and be in 
all cases adhered to, although the greatest 
frauds may thereby be perpetrated under 
the fiction as a shield. But modern cases, 
sustained by the best text writers, confine 
the fiction to the purposes for which it was 
adopted, and have repudiated it in all cases 
where it has been insisted upon as a pro- 
tection to fraud or any other illegal trans- 
action.” 

In Northern Securities Company v. United 
States (193 U.S. 197), the Federal Supreme 
Court sustained the advanced position 
taken by Mr. Knox, and dissolved the hold- 
ing corporation created under a state 
statute for the purpose of effecting a con- 
solidation by stock ownership between 
competing railroads, on the ground that its 
formation was in legal intent and effect a 
violation of the Sherman anti-trust law.’ 

With all these precedents in mind we 
approach a new state of facts in the cases 
we are considering, where the ownership of 


! See also Donovan v. Purtell, 216 Ill. 629, re- 


ported with valuable note. L. R.A. New Series, 


176. 





STOCK WITH EXCLUSIVE VOTING POWER 


389 





the capital, profits, and surplus of a cor- 
poration is in B, the exclusive control is 
vested in A, the holder of a so-called voting 
stock, with none or but a minimum share in 
such ownership, and the holder of such con- 
trol is guilty of fraud sufficient with any 
other form of contract to terminate the trust 
under decree of equity. Assuming that the 
courts have power to remedy past abuses 
and to compel the restitution of property 
wrongfully acquired from the corporation 
by those acting as its directors and officers 
we ask further, first — have they power to 
treat the holder of this stock control as a 
trustee in the fullest sense, and as such to 
compel him to account for all profits, other- 
wise lawful, acquired through such owner- 
ship directly or indirectly by his control 
over the officers of the company; and 
second — have they, the power to in any 
way restrict or cancel his control? As a 
pertinent illustration to my first question, 
I would instance the well-known sequel to 
the Equitable Life situation. The owner of 
this stock control sold it, it seems, for a 
sum based, not upon his property interest 
in the corporation, but upon the value of 
the control given to the $51,000 stock over 
the $400,000,000 assets of the company. 
If there is any difference in equity between 
the sale of this control and the sale of a 
majority interest in any other corporation, 
then is this difference sufficient to impose 
upon the vendor the ordinary liability of 
a trustee to account for his profit on the 
sale of his power? Is the fact that his 
control rests in the ownership of ‘“‘stock”’ 
sufficient to protect him from the plain duties 
and liabilities which would attach to it if 
it rested in any other form of contract? In 
other words, can the corporation recover from 
him the money he received for such control, 
over and above the full fair value of his stock 
as an assured and permanent seven per cent 
investment? The New York Court of 
Appeals has held directors of an insurance 
company liable to an action to refund to 
the corporation moneys received by them 





for resigning and turning over its control 
to other parties.. The same ruling would 
apply to the above case of the Philadelphia 
Savings Institution. If its charter members 
or their successors should, by successive 
resignations and new elections, transfer 
their membership for a cash consideration, 
they would undoubtedly be held as indi- 
vidual trustees, liable to the corporation for 
their unlawful profit. The difference in the 
case of the Equitable, as we have seen, is 
that this control is made incident to a 
so-called stock, divided among the original 
members, representing an actual invest- 
ment, relatively small, but, assuming the 
legality of the scheme, a proper subject of 
sale. This stock by subsequent transfers 
has vested the majority interest in one man. 
We have seen, however, that this device 
was resorted to for the very purpose of 
taking from ownership that control which is 
otherwise its incident. Does it also take 
from the actual trust thereby created all 
the incidents and safeguards otherwise 
belonging to it? Such a sale is, one might 
think, clearly distinguishable from a mere 
sale of a majority interest, carrying the 
control as an incident, and should be within 
the principle of the New York cases to which 
I have just referred. But these adjudged 
cases lie within precedent, and the case 
we are now considering is somewhat with- 
out precedent. Counsel of repute have 
advised and effected the sale referred to, 
relying no doubt on the inviolability of the 
corporate contract and on the general 
assumption that the owner of stock may sell 
it for the best price obtainable. Their 
judgment has apparently not been influenced 
by the consideration that this stock control 
was in any sense a trust, not for the minority 
stockholders, but for the $400,000,000 of 
policyholders, who by the charter contract 
are the real owners of the capital, surplus, 
and profits of the company. Are these 


1 McClure;v. Law, 161 N. Y. 78; Bosworth v. 
Allen, 168 N. Y. 157. 
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gentlemen right, and is the moral wrong 
legally protected? It is to be noted that 
the actions already brought against Mr. 
Hyde charge him for his unlawful gains 
acquired as a director. It yet remains for 
the management or the policyholders to 
sue him on his possibly greater liability for 
all that he has acquired directly or indirectly 
through his control of the stock ownership. 

Our second question — have the courts 
power to in any way restrict or cancel the 
control vested in this so-called voting stock, 
on proof of its fraudulent abuse? — is one 
of greater importance and even greater 
difficulty, to which we must look long for 
an almost hopeless answer. Starting with 
the clear and hopeful recognition of the fact 
that a trust relation exists, we land hard and 
roughly against the stone wall of a body 
corporate, supported by precedent and 


principle in the claim that its chartered 
organization is inviolable against judicial 
attack. Certainly it seems without prece- 
dent that a court of equity should amend 


a corporate charter, to take away the voting 
power from the class holding it under the 
charter, or should enjoin the voting by such 
class merely on proofs of past abuses, and 
give power to vote to another class, or 
should name its own trustee to cast such 
vote and thereby control the management 
and business of the corporation. In all 
these respects our courts are in a degree 
controlled both by precedent and by statute. 
The Philadelphia Savings Institution case 
affords an instance of so-called ‘“‘stock- 
holders’’ in a similar institution, whose 
“‘stock’”’ represented a mere security fund, 
not entitled to a share in the management. 
But it would seem impossible for our courts, 
by reason of the wrong of Mr. Hyde, to 
deprive the minority stockholders of the 
right to vote, a right of little value so long 
as the majority stock is held by one man. 
The least impracticable remedy in the exist- 
ing state of affairs would probably be an 
act of the legislature, authorizing a court 
upon proof of fraud by the holder or holders 





of a majority stock, to transfer to the policy- 
holders the voting power of the stock par- 
ticipating in such fraud. Such an act has 
been suggested to the chairman of the New 
York legislative investigating committee, 
and one of the remedial measures proposed 
is apparently based upon the principle 
suggested by it, that this control can only 
be taken away by a judicial proceeding 
based upon the recognition of the trust and 
of its unlawful abuse. The question is one 
of great difficulty, if any effective remedy 
is to be found. 

We pride ourselves in these latter days 
upon our legal ingenuity in using or abusing 
the form and license of incorporation, but 
these astute gentlemen of ’59 evolved a 
corporate puzzle before which we stand in 
awed confusion. Neither more nor less than 
a trust cloaked and shielded in a corporate 
guise, it bids defiance to an array of legal 
precedents that cannot touch it. We can- 
not, however, admit that our courts are in 
fact powerless to deal with the situation 
It is this very defiance, this very fact of an 
anomaly that evades us, that calls upon the 
courts, without the possibility of a refusal, 
to find a remedy that will be both adequate 
and sound. 

The legal relations involved in a corporate 
form are generally simple, and our precedents 
and principles are based very largely upon 
the ordinary corporate form. But this 
form, we now observe, is not stereotyped, 
and the legal relations may be quite com- 
plicated. They may effect a trust relation- 
ship such as we are considering, in which 
recognized principles and precedents fail 
to effect substantial justice. 

The Equitable Life Assurance Society as 
a legal entity is not, as has been suggested, 
the trustee for its policyholders. It has 
not made, and cannot make, any profits 
that do not belong to the policyholders. 
Its assets, as a corporation, belong to them 
as its beneficial ‘‘members.’’ The stock- 
holders holding the ‘‘legal title” to the 
control, without the beneficial ownership, 
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are as to the policyholders the trustees of 
this control. Both the stockholders and 
policyholders are in legal contemplation 
‘“‘parties’’ to the charter whose legal rela- 
tions are defined in it. As a general propo- 
sition, based upon the cases cited, these 
relations and the rights of the parties grow- 
ing out of them are contractual, and these 
rights and their acts are to be determined, 
not by the test of the formal shadow, but 
by the substance which it represents or 
effects. While the form may affect the remedy, 
it will not defeat it, and in the absence of a 
remedy, regarding the form, the form will be 
disregarded, and a remedy found based upon 
the substance. 

Where precedents fail, and modern con- 
ceptions prove a bar to effective justice, it 
may still be possible to fall back on general 
principles and inherent equities, and bring 
to light the residuum of the chancery powers 
that at one time exercised a salutary control 


, 


Nore. — Since the above article went to press, 
the new charter of the Equitable Life Assurance 
Society has been adopted by its stockholders and 
directors. This charter gives to the policyholders 
owning $400,000,000 of its assets, the right to 
elect twenty-eight directors, leaving twenty-four 
to be elected by the $100,000 stock —a clearly 
inadequate and seemingly deceptive remedy. It 
repeals the plain provision authorizing mutuali- 
zation by a vote of the directors (see Art. 4 of 
Charter supra) and the more essential provisions 
of Article 6, upon which all proprietary rights of 
the policyholders have always rested. This 
article as amended, provides only that ‘‘ The 
insurance business of the Company shall be con- 
ducted upon the Mutual Plan” and omits the 
provisions giving ‘‘each policyholder... an 
equitable share’’ of the Society’s surplus, thus 
taking from the policyholders their existing mem- 








not only over the soulless corporation, but 
over the acts and consciences of individual- 
men, whose legal rights, resting on precedent 

when they shocked the consciences of the 
chancellor, became subject to his restrain- 
ing hand. Certainly this would be prefer- 
able in public policy to the sight of lawyers 
and judges standing helpless before this 
“divine right of property,” claimed, exer- 
cised, and defiantly abused by a captain or 
brigand of modern finance. Public opinion 
may prove an effective substitute for law, 
but when it does so, and is so considered, 
then the promise of beneficent anarchy will 
seem capable of realization. It lies of 
course with the legislature to make new 
laws, but it is or should be within the equity 
power of the courts to prevent the perpetu- 
ation of fraud whatever the form or author- 
ity to which it clings. 


New York, N. Y., June, 1906. 


bership in the corporation and the beneficial 
ownership of its assets, and leaving them only 
such contractual interest in the insurance fund as 
is given by their policies within the broad limits 
of ‘‘ the mutual plan,” an interest which under the 
decision in Greeff v. Equitable Life Ass. Soc., 160 
N.Y. 19, does not necessarily attach to the surplus 
of $80,000,000. With new force and meaning, 
the amended charter reaffirms the provisions of 
Article 3 (relating to the stock) that ‘‘ The earn- 
ings and receipts of said Company over and above 
the dividends, losses, and expenses shall be accum- 
ulated.’”’ Under Sec. 83 of the Insurance Law as 
amended this year, an annual distribution of 
surplus is provided for future policies, but it is 
not clear that this protects present policyholders 
in the present surplus, or takes the place of the 
charter provisions thus omitted. 
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JOINDER OF ACTIONS IN FIRE INSURANCE LITIGATION 


By FrReEpeErRIcK T. CASE 


N nearly every fire insurance litigation, 

whether large or small, there are several 
companies involved on separate and dis- 
tinct policies, and the important question 
must inevitably suggest itself to the attorney 
for the assured of whether or not he shall 
bring one single blanket action against all 
of the insurance companies-or shall bring a 
separate action against each. The practice 
heretofore with a few exceptions seems 
always to have been to bring a separate 
action on each separate policy, but just 
why that has been done, whether from 
choice or fancied necessity, no one seems 
to know. 

In view of the fact that the question of 
joining the several companies in a single 
action must so frequently come before the 
attorneys in their practice, it is surprising 
that it should so seldom be brought into 
court, and that there should be very little 
authority upon it. The probable reason 
for this is practical rather than legal, and 
arises no doubt from the caution and un- 
certainty of the attorney and his unwilling- 
ness to take any chances in exploring new 
fields, rather than because the law is so well 
settled as to clearly mark out his proper 
course of procedure. This caution arises 
generally from his unwillingness to risk his 
whole recovery in one single trial, when he 
has the opportunity to discover the oppo- 
nent’s case in a first more or less preliminary 
trial, perhaps upon one of the smallest of 
the policies, and then go into the subse- 
quent more important cases knowing just 
what he will have to meet. But he may 
also be influenced by a fear that in the slow 
process of determining in the courts whether 
he may properly join all of the defendants 
in one action, the twelve months statute of 
limitations in the Standard Form policy 
might run, and that he might then find him- 
self thrown out of court, with his complaint 
dismissed on the mere technical ground of 





misjoinder of several causes of action, and 
without the right then to start afresh. 
Under our present Standard Form policy, 
however, there would seem to be a perfectly 
proper basis on well-recognized principles 
for a single omnibus suit against all of the 
companies involved in the loss. That is by 
reason of the pro rata clause that is found in 
every policy, expressly providing that the 
company issuing it shall not be liable for 
any greater proportion of any loss to the 
described property than the amount thereby 
insured bears to the whole insurance whether 
valid or invalid. It thus happens that each 
company is immediately interested in, and 
affected by, the two principal questions 
involved in the fight between each company 
and the assured, namely, the amount of the 
loss and the amount of the insurance which 
is to bear the loss. But before deciding 
whether or not it is correct at law to sue all 
of the insurers in one suit, many will pause 
to see whether that would be a desirable 
course. Besides the man who has a doubt- 
ful or uncertain loss on his hands and who 
will wish to string out his litigation so as to 
draw his opponent’s fire in one or more 
preliminary cases there will also be found 
the smaller and less attractive specimen of 
attorney who, having plenty of time on his 
hands and little work of value, wishes to 
extend the work over as much ground as 
possible, provided he can thereby heap up 
court costs. And for the companies too, 
this course may often be the best, as for 
example in a series of cases that recently 
came to the writer’s attention where the 
defenses were fraud, false swearing, and 
arson. In that instance it was impossible 
to know what the assured and his associates 
would swear to, and it seemed almost cer- 
tain that they would go so far astray in 
their first testimony that they could not 
testify again without contradicting them- 
selves and proving their own unreliability 
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—in such a case the companies naturally 
desire as many trials as possible. In the 
large majority of cases, however, it would 
no doubt be most satisfactory for all con- 
cerned to let the whole question be deter- 
mined in one single suit to which all com- 
panies on the risk are parties and by which 
all shall be bound. By this process the 
litigation will be most quickly terminated, 
and the rights of all the parties most cer- 
tainly and fully determined, and with the 
least possible expense in money, and time 
of attorneys, parties, and witnesses in court. 

The companies themselves, where they 
have been sued in separate actions at law, 
have on a number of occasions sought to 
have all the issues consolidated and deter- 
mined in a single trial. And they have 
usually succeeded in this by bringing a bill 
in equity for the purpose, based upon the 
undoubted jurisdiction of courts of equity 
to prevent a multiplicity of suits. In one 


recent instance of this sort the court said: 
‘We think the equity jurisdiction is main- 


tainable on the ground of the prevention of 
a multiplicity of suits, as well as upon the 
inadequacy of the remedy at law. The very 
same principles of law and the very same 
facts determine each case. Besides, it is 
important to note that there could be but 
one true fixation of the amount of loss and 
yet each jury might put it at a different 
sum,’”’ Tisdale v. Ins. Co. of No. Am. (1904 
Miss.) 36 Southern 568. See also, Virginia 
Carolina Chemical Co. v. Home Ins. Co. et al 
(1902) 113 Fed. 1. 

The same principles should apply with 
equal force where it is the plaintiff instead 
of several defendants who seeks to litigate 
his rights all in a single suit, and such is the 
trend of the few decisions that there are 
upon the question. We find, however, in 
the Hartford Fire Insurance Co. v. Post 
(1go1) 25 Texas Civil Appeals 428, the 
opposite view, in spite of the fact that 
each policy contained the usual pro rata 
clause. In that case Pleasants, J., gives 
the reasons on this side of the argument 





most excellently and fully in the following 
language: . 

‘Appellants’ first assignment complains 
of the ruling of the trial court in not sustain- 
ing the first special exception made by both 
defendants to plaintiffs’ petition on the 
ground of misjoinder of causes of action. 
These exceptions should have been sus- 
tained. There is no privity between the 
defendants in this case, and no equities to 
be adjusted between them which would 
authorize a joinder of the separate and dis- 
tinct causes of action sued on by plaintiffs. 
The contracts sued on were executed by 
different persons and at different times, and 
create no joint liability, and we know of no 
principle of law which would authorize the 
plaintiff to join these defendants in one suit 
upon both contracts. It may be that under 
the facts in this case no injury could result 
to the defendants by being sued jointly, 
but each has the legal right to have his case 
submitted to a jury entirely disconnected 
from any claim which the plaintiff may have 
against the other, and such right cannot be 
disregarded by the courts. The exception 
should have been sustained, and the plain- 
tiffs required to amend their petition and 
elect upon which of the causes of action 
they would prosecute this suit.”’ 

The weakness or defect in the above de- 
cision lies in taking a too narrow view of 
the equities of the situation, and failing to 
see that the companies by their pro rata 
clause had in a sense joined all the con- 
tracts into one, and had brought them- 
selves into a position where they might all 
be affected by the disposition of a suit 
against any one. But the complete answer 
to the position of the court cannot be better 
stated than in the language of the decision 
in the recent case of Fegelson v. Niagara 
Fire Insurance Co. (1905 Minn.) 103 N. W. 
495, where the court said: 

“It follows that the several policies set 
out in the complaint are not wholly inde- 
pendent of each other, for they are so far 
correlated that by express stipulation of 
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each the extent of the liability assumed in 
each is to be measured by the total amount 
insured by all ofthem. It is necessary, then, 
in order to determine the amount which 
the plaintiff is entitled to recover against 
each of the defendants herein, to conclu- 
sively determine, as against each, two ques- 
tions in which there is a community of in- 
terest among all of the defendants, namely, 
the amount of the plaintiff’s loss and the 
amount of his valid insurance upon the 
property lost or damaged by fire.... A 
verdict or decision on the question as to the 
amount of the loss and the total amount of 
the insurance necessarily affects and binds 
all parties to the action, and they have a 
community of interest therein.... If a 
separate action against each defendant be 
his only remedy, he must bring six actions 
instead of one, in each of which the same 
evidence on the two essential questions must 
be gone over, and the Jaw applicable thereto 
determined, with the not improbable result 
that the amount of his loss and the amount 


of his valid insurance will be fixed at a 


different amount in each case. ... It is 
clear upon principle and authority that 
equity has undoubted jurisdiction to pre- 
vent the necessity for such a multiplicity 
of actions and to afford the plaintiff a cer- 
tain and adequate remedy.” 

And to like effect is the older and leading 
case of Fuller v. Detroit Fire and Marine 
Ins. Co. (1888) 36 Fed. 469. 

Nor is the rule different in code states 
where distinctions between law and equity 
have been abolished and where it is ex- 
pressly provided that separate causes of 
action on contract can be joined only where 
they all affect every party to the action. 
For such code provision is merely declara- 
tory of previously existing rules and dces 
not establish any new principles. Mahler 
v. Schmidt, 43 Hun. 512. And further- 
more each cause of action does affect every 
defendant, and .the several companies by 
stipulating to apportion the loss may well 
be said to have to that extent united and 





consolidated all the policies into one con- 
tract. Such was the holding in Pretzfelder 
v. Ins. Cos. (1895) 116 N. C. 491, based upon 
section 267 of the North Carolina Code, 
which is substantially the same as section 
484 of the New York Code of Civil Pro- 
cedure as to joinder of causes of action. 

It may be urged, however, that the sev- 
eral causes of action cannot be said to affect 
or interest all of the: defendants where the 
loss is so far in excess: of the whole insur- 
ance that each company must pay the face 
of its policy if its liability be shown at all. 
That might be true if it could appear on the 
face of the complaint that no question could 
possibly arise in the trial as to the amount 
of all the insurance or the amount of the 
loss. But such a situation is not conceiv- 
able, for in every instance it must be open 
to one or more of the insurers to call in 
question the amount of the loss, and in no 
instance can this question be finally and 
conclusively settled as against the insurers 
until its final determination by trial and 
judgment of the court, long after the pre- 
liminary question of proper ofimproper 
joinder of causes of action or.of parties has 
been fixed and settled. 

The language of the several forms of poli- 
cies varies slightly as to the pro rata clause, 
and this should be remembered in consid- 
ering the decisions above quoted. But no 
stress is laid upon this feature in the cases, 
and it can have no effect upon the question 
of joinder. For if the clause provides for 
pro rating with the ‘‘valid insurance”’ or 
with the “whole insurance”’ on the prop- 
erty, then every company is interested in 
and may be affected by the question of 
what is valid insurance or what is the whole 
insurance; and if the clause refers, as in the 
New York Standard Form policy, to the 
whole amount of insurance ‘“‘whether valid 
or not,” there is still the open question 
whether any particular policy or “‘binder’”’ 
was in existence as insurance of any kind 
at the time of the fire either valid or invalid. 
An example of this is seen where the 
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defense is raised that the policy had been 
cancelled or that there had been no delivery 
of the policy or meeting of minds upon the 
contract in the first place, as in the case of 
Partridge v. Milwaukee Mechanics Ins. Co. 
(1897) 13 App. Div. (N. Y.) 519. More- 
over, no matter what form the pro rata 
clause takes, it still makes all the insurers 
interested in and affected by the question 
of the amount of the loss; and makes it 
proper in equity and justice that one ques- 
tion should be settled once and for all in a 
single action, lest several juries differ as to 
the amount of loss and the plaintiff thereby 
in his many actions fail to get complete 
indemnity. 

The true principle, aside from statutory 
provisions, upon which joinder of the sev- 
eral causes of action should be allowed in 
these cases is equitable, as is indicated in 
most of the authorities cited above, and the 
relief should of course be sought in the 
equity courts. The Texas decision, how- 
ever, which is cited above (Hartford Fire 
Insurance Co. v. Post) appears to have been 
an action at law, and that may well be the 
expla’ation of the court’s refusal to allow 
the joinder in that instance. For where 
chancery procedure is still distinct from the 
law procedure as it is in Texas, any litiga- 
tion in which relief is based upon the avoid- 
ance of multiplicity of suits and the inade- 
quacy of the remedy at law, can obviously 
be brought only on the chancery side. This 
point does not seem to have been raised in 
that case but would have been clearly suffi- 
cient to explain and justify the decision, if 
the court had only considered it and made 
the decision merely one on the technical 
point of practice. In jurisdictions where 
the forms of procedure in law and equity 
have been merged, and where there is ex- 
press statutory provision for joinder of 
causes of action on contract that affect every 
party to the proceeding, two courses seem 
to be open to reach the same result. The 
plaintiff may set up the several causes of 
action at law and join them in a single 





complaint relying upon the statutory pro- 
visions. That was the course pursued and 
held to be proper in Pretzfelder v. Insurance 
Companies (supra) based on the provisions 
in the North Carolina Code. Or on the 
other hand he may elect to disregard the 
statutory provision for joinder and pro- 
ceed in equity upon the theory that he has 
only a single right or cause of action in 
equity, even though it may involve the 
adjustment of questions between the plain- 
tiff and different defendants on separate 
contracts. In the latter method the form 
of pleading will no doubt be legal rather 
than equitable, because the distinctions be- 
tween the forms of action at law and in 
equity have been abolished, but the basis 
of the case and the relief asked for will be 
equitable. Equity in that sense has not 
been abolished by any statutory provisions 
and cannot be, for the distinction between 
legal and equitable actions is as fundamental 
as that between actions ex contractu and 
ex delicto, and no legislative fiat can wipe it 
out. Gould v. Cayuga Bank, 88 N Y. 83. 
The latter method was the one approved by 
the decision in Fegelson v. Niagara Fire 
Insurance Co. et al., the Minnesota case 
cited above. The statutory provisions in 
that state are practically the same as those 
of the North Carolina Code and New York 
Code both as to abolishing distinctions be- 
tween law and equity, and also as to joinder 
of causes of action on contract, and yet the 
court did not take up the statutory pro- 
visions but took jurisdiction upon the equit- 
able doctrines of avoidance of multiplicity 
of suits and because of the inadequacy of 


_the remedy by several actions at law. 


It seems clear, therefore, upon well-rec- 
ognized principles of equity, and in some 
states under statutory provisions also, that 
when several companies are liable upon a 
single loss under separate policies each con- 
taining a pro rata clause, it is entirely proper 
practice for the assured in suing them to 
bring one single suit against them all. 

New York, N.Y., June, 1906. 
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THE SOUL OF THE PROFESSION 


By CuHar Les F. Ck* MBERLAYNE 


T irregular intervals, now rapidly les- 


sening in length, a noteof warning comes 


to us from some admittedly authoritative 


source, that the client’s money too largely | 


dominates professional morale; that rising 
tides of commercialism stifle the cry of its out- 


raged conscience. With suggestions of this 


| 


kind coming from other quarters the pro- | 


fession is entirely familiar. To them, in- 


deed, it is fairly wonted, if not absolutely | 


hardened. There has not been with these 
estimates sufficient appreciation of actual 


with care whither we are drifting. 


conditions to make unfavorable criticism of | 


any value. The profession, therefore, has 
not been greatly affected, beyond the point 
of mirth, by English or other satirists who, 
in very unjudicial perturbation of mind, 


have sought to revenge the unpleasant en- | 
forcement of pleasantly incurred debts by | 


taunting the venality and greed of their per- 


secutors. The wit has been enjoyed, the 


bitterness pardoned. There has been no | 
sting, for the sting of satire lies in its truth. | 
Allowance, under such conditions, is easily | 


made for ignorance and prejudice. Mentally 


self-conscious of its rectitude the profession | 
| need for self-protection, a prominent street 


has serenely gone its way. 

But a change has occurred both in the 
source of criticism and the vehemence of 
its insistence. 


Eminent and well-esteemed | 


counsel, like Edmund Wetmore, of New | 


York, Alfred Hemenway, of Boston, or 
Henry St. George Tucker, of Virginia, 
suitably equipped by study, experience, 
and familiarity with the subject, address- 
ing professional brethren under full sense of 


| ping into a business? 


responsibility, unhesitatingly point out cer- | 


tain prevailing tendencies which they regard 
as detrimental. Hon. John F. Dillon, with 


all the force attendant upon his distin- 
guished position, reiterates the statement. 
A conscientious President of the United | 
States, addressing the alumni of his alma | 
mater and of her law school association, finds 
no topic more pressing in its claims upon his 





| attention, or more appropriate to such an 


occasion, than that of the necessity for a 
radical change in the attitude of legal ad- 
visers toward clients seeking to violate or 
circumvent the law of the land. No enemy 
hath done this. It is our own familiar 
friend, the man who has at heart the honor, 
worth, and dignity which we ourselves are 
bound to cherish. 

Ample reason exists why lawyers who 
seek to do their whole duty should consider 
Signs 
are not lacking if one will but watch the 
bank. A single issue of a New York daily 
narrates the proceedings against a metro- 
politan lawyer of national reputation for 
subornation of perjury; against a judge of a 
prominent city court for levying blackmail; 
against local attorneys for the purchase of 
claims against public service corporations. 
Other pages tell of several personal injury 
actions against such corporations, attorneys 
promoting the litigation upon contingent 
fees, aided by medical experts also finan- 
cially interested in the result. As an offset, 
with some faint color of justification in the 


railway company interposes the professional 
“jury fixer” between itself and what an 
eager public, outraged by its monopoly 
and extortion under perfectly devised legal 
forms, is anxious to mete out to it in verdicts. 

Would these were temporary and excep- 
tional happenings! They are constant and 
symptomatic. Is, then, the profession drop- 
Is a lawyer merely 
a useful tool of organized capital or the 
brains of assaults upon it? Is it indeed 
proper or permissible that he sell anything 
he has at any lucrative offer, with as little 
compunction as a merchant would sell his 
goods, careless of the purpose? Has the 
situation here hinted a cause? If so, has it 
a remedy, and how best may such a remedy 
be reached and applied? 
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Much would depend, as to the answer, on 
the view-point. To the man of a certain 
type of religious feeling it may well seem 
that these things necessarily follow the 
doctrinal doubt and scepticism which he so 
greatly deplores. The ultimate sanction of 
all morality, as he understands it, is religious. 
He sees that belief in future physical punish- 
ment for wrongs done in the body no longer 
controls, so generally, human conduct. In 
the reaction against the old teaching he has 
seen nothing arise to take its place. Such 
an one does not fail to notice, moreover, 
that as the power of the inhibition weakens, 
the temptation increases in attractiveness 
with corresponding steadiness and in larger 
measure. Prizes for success are vastly 
enhanced in money value; increasing luxury 
insistently demands more lavish expenditure. 
A professional man feels obliged to keep 
step with the march of the time. 

Another standpoint brings a somewhat 
different aspect. To the moralist, the trail 
of commercialism is over it all. He feels 
that commerce has succeeded in imposing 
her own standards of worth, success, and 
respectability. He suggests that as this 
touchstone of the dollar is more rigorously 
applied and indifference to the ethical 
quality of any successful method for meet- 
ing it deepens, the attendant growth in 
population, part passu eliminates the 
restraining influence of public opinion. 
When a community grows so large that a 
man may choose his own congenial circle 
and be practically unknown beyond it, his 
conduct, provided only it complies with 
legal standards, is really condoned in 
advance. 

The matter presents itself to the average 
professional observer in yet another of its 
phases. He finds sufficient explanation 
for everything in the changed conditions 
under which legal business is now conducted. 
With rare exceptions, in America at least, 
the typical old-fashioned law office is a thing 
of the past. It can never return. The 
needs of the present, the prospects of the 





future, exclude the hope by its warmest 
admirer. Close personal relations, mutual 
interest and friendliness between the lawyer 
and his younger associates are relegated to 
the back of the scene or crowded entirely 
off the stage. System has replaced society. 
The object of the entire arrangement is 
evidently, even ostentatiously, that of se- 
curing a money-making mechanism, inelas- 
tic, rigorous, unsympathetic; into which 
the young man, just from his studies, fits, 
among its bureaus and departments, each 
with trained clerical and supervisory force, 
like a fresh, adjusted cog into a well-oiled 
machine. At best, the head of such an 
establishment is a well-read lawyer with 
but little time for present reading or the 
personal preparation of cases. Quite as 
often, however, the manifested ability lies 
rather in capacity for procuring business 
and handling it, when gained, in a manner 
satisfactory to the methods of a mercan- 
tile community. The forte lies in ‘‘hust- 
ling,” “‘getting there,” to use the current 
complimentary phrases. Our professional 
observer notices that the rights of parties 
are, almost necessarily, judged under such 
a system not so much on their merits as on 
their money-winning capacity; that the mill 
should be made constantly to grind out 
dollars regardless of the quality of the grist.. 
‘“Good”’ clients, seeking to evade incon- 
venient legislation, will not be allowed to 
carry business to the similar legal ‘‘shop 
across the way.’’ Meritorious cases are 
crowded out or given scant attention in 
return for an extortionate mortgage on the 
future verdict. “But really,” the office 
very practically comforts itself by saying, 
“We cannot afford to consume, on any con- 
tingent payment, time which can be readily 
sold for cash in meeting the wishes of clients 
with money, even prava jubentium. Charity 
is charity; business is business.” The 
kindly, conscientious advice of the old prac- 
titioner is as much a bygone thing as is the 
cut of the ancient worthy’s clothes, or the 
stage coach in which he travelled to court. 
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Present conditions, then, are permanent; 
at least, in the sense that no reversion to 
earlier conditions is probable. Were the 
obvious causes, as they appear from the 
religious, moral, or professional standpoint 
real and efficient ones, ample reason for 
alarm would be furnished. The fundamental 
difficulty, however, lies deeper, and has a 
remedy. In moral matters the control of 
evil is not gained by eliminating but by 
overcoming with higher and therefore more 
dominant forces. Evil is to be frankly 
accepted as a certain, inevitable part of 
the discipline of life. This is no secret. 
Every wise parent or teacher sees that the 
child of his love or interest is best prepared 
for a career of honorable success among 
moral pitfalls, not by removing him from 
temptation, but by fortifyinghim with a moral 
armor against which temptation shatters or 
from which it is deflected. It is hopeless to 


expect that the evil incident to the gains of 
advancing civilization can be eliminated 


or concealed. All that can be affected are 
the elements of character to which this evil 
appeals, that in which it finds its response. 
The basic evil of commercialism lies in the 
low ideals for which it stands. Let but the 
actual ideals of a man be normally high and 
business methods are powerless to lower the 
ethical quality of professional achievement. 
They can but heighten and perfect. May 
we not reasonably conclude that the man 
who mourns the absence of religious sanc- 
tions, he who laments the growth of mer- 
cenary motive, and he who desires to revive 
old customs, while entirely right from their 
several points of view and though each evil 
as indicated has its appropriate effect upon 
the complicated result, are dealing rather 
with the symptoms than with the causes of 
the disease, and that no remedy along such 
lines can be other than palliative? The 
most careful, painstaking work of bar asso- 
ciations, grievance committees, or other 
corrective or purgative agencies in remov- 
ing gross offenders is as powerless to prevent 
professional degeneration as our criminal 





codes prove to be in eradicating crime. 
Something deeper, earlier, more fundamental 
is needed. 

It has been foreshadowed. Proper ideals 
must be created at the start and steadily 
maintained. In professional relations, the 
only safe ideal is one so high that it can 
never fully be realized; so attractive that 
the struggle to reach it can never be aban- 
doned. Ideals, real ideals, constitute, as it 
were, the mould into which a developing, 
plastic character forms itself. Such seems 
to be the law of all growth in nature, physi- 
cal, mental, moral. Back of the ideal, 
within its form, grows the actual. ‘‘Asa 
man thinketh in his heart, so is he.’’ 

Now it is, unfortunately, not difficult to 
recognize the ideal in which a fair proportion 
of the fresh accessions to the bar, including 
many of those of this and every gradua- 
tion year, place their real hopes of profes- 
sional success,—smartness. By ‘‘smartness”’ 
the young man reasonably understands 
keen intellectual appreciation of the possi- 
bilities of an immediate situation coupled 
with greater or less indifference to details in 
the selection or manipulation of means for 
making it serve the ends the person in ques- 
tion has in view. In the far too frequent 
opinion, it is the primary duty of a lawyer to 
be ‘‘smart.’”’ As he stands on the thres- 
hold of his career, at the parting of the ways 
there is slight matter for wonder that he 
should think as he does. He has very prob- 
ably been selected and set apart by his 
parents, to his own knowledge and with the 
family approval, for the legal profession 
for the sole, precise, and to all concerned 
sufficient, reason that he was believed to be 
““smart.’’ As he has grown up to youth and 
young manhood each act of shrewdness, 
nebulous unveracity, or self-regarding in- 
tellectual acumen, has been hailed, by com- 
mon consent, as the earnest and augury of 
professional success. At his law school it 
is more than probable that he found things 
to be very much the same as at home. The 
standard of success, as he sees it, is a purely 
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intellectual one. In matching himself with 
his fellows the gauge still has been solely as 
to the extent of his knowledge, how readily 
it is available to his use and his own sub- 
jective capacity to handle it. His mind is 
carefully trained in subtlety of distinction, 
and he finds that his mental powers are val- 
uable to himself and others almost in direct 
proportion as that faculty is more fully de- 
veloped. He is perfected in the morally 
perilous arts of advocacy; and taught, 
without hint of higher duty, as to the wisdom 
of leaving one’s antagonist to supply quali- 
fications on statements, which, left without 
modification, are practically false and mis- 
leading. , His mental eye, unguided by ex- 
perience, is attracted to salient points in the 
exceptionally brilliant careers of present 
or past practitioners. Evasion of a plain 
provision, surmounting an apparently in- 
superable legal obstacle, hoodwinking a 


mystified or over-credulous jury — such are 
the seasoning and spice of his mental pabu- 
lum. Moral indigestion is unknown to him. 


These men were “‘smart’’; they succeeded 
because they were smart. He also will be 
smart, famous, successful. Such is the logic. 

This enthusiasm for intellectual subtlety 
receives, for obvious reasons, confirmation 
in the average large law office with which 
our typical student may chance to connect 
himself. He observes, with self-congratu- 
lation, that his standards are general and 
with what success they are being applied by 
those after whom he daily is taught to model 
his conduct. He notices how old time 
scruples are treated by ‘‘practical’”’ people 
in a sensible age; he sees the plots, the 
expedients; the self-reflection embodied in 
what it is reasonably anticipated ‘‘the 
other side’’ will do. He learns, in under- 
tones blending awe and emulation, the 
“‘smart’”’ incidents, long to be cherished 
among office traditions, which have made 
the heads of the establishment the famous 
people’ they seem to him to be. What 
more natural than that the real ideal toward 
which the young man turns his face is this 





greatly to be desired quality of ‘‘smart- 
ness’’? 

No one feels himself in any degree re- 
sponsible that the counterbalancing truth 
should be heard at all. Oace the office chief 
would have felt called upon to see to it. 
This, however, was long ago. To-day, he 
is very apt to regard it as being none of his 
business. Let him find it out. What he 
himself wants is some one who can write up 
at short notice a satisfactory brief on which 
a man with the facts can safely go to trial. 
No one, therefore, just now, in this trans- 
ition period, feels moved to address our 
typical aspirant for legal honors somewhat 
as follows: ‘“My young friend, you are 
entirely wrong about this matter of smart- 
ness. Knowledge and _ intellectual _ bril- 
liancy have legitimate fields for exercise. 
They are splendid powers, indifferently 
adapted for good or evil. Their value in 
use you will find to depend upon this ques- 
tion of purpose. To avoid misunderstanding, 
let us agree that knowledge has a certain 
limited moral aspect; in that it is usu- 
ally only when the lion’s skin falls short 
that it is felt to be necessary to piece it out 
with the fox’s. Adequate knowledge re- 
moves one class of temptation fromi the 
young lawyer. But, generally, and in the 
long run, success at the bar is dependent 
not so much upon what a man knows as 
upon what he zs. The crucial test for suc- 
cess is character. You are wrong, there- 
fore, in assuming that the prizes of the pro- 
fession go to the “smart” man. The rule 
is otherwise. They go rather to men of 
sound learning and high character. Law 
presents an instance of the spiritual princi- 
ple that he who loses life for something 
higher than life shall find life itself. The 
great professional rewards are, as a rule, 
reserved for men who regard themselves as 
serving the community in a calling whose 
objects are vastly more important to them 
than any returns which it can directly bring 
them. This is, in fact, inevitable. It re- 
sults from the essential nature of the legal 
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profession itself and the fundamental func- 
tion it is privileged to perform in the life of 
the community. Silent, subtle, almost irre- 
sistible forces, so created, block the path to 
success for him who is merely smart. You 
may not recognize them. Nevertheless 
they are there. 
them. 

“The characteristic infirmity of smartness 
is that it is shortsighted. Otherwise, it 
would surely perceive how impossible it is, 
under conditions such as attend the perform- 
ance of legal duties, to refrain indefinitely 
from showing what is the true ideal that 
dominates conduct. Acting in unexpected 
emergencies, swayed by strong and conflict- 
ing emotion, given little time for reflection, 
intellectual foresight cannot anticipate 
even the legitimate effects of a given act. 
What the lawyer does must, in large meas- 
ure, be intuitively done. This means that 
the actual man, exactly as he is, the sub- 
conscious self, will stand revealed. Pre- 
tence, assumption of high ideals not sincerely 
followed, shrivel under tests like these. In- 
tellectual power is not unlike the sails of a 
vessel. They show and occasionally shine. 
They are a valuable part of the propelling 
force. Character more nearly resembles 
its ballast. In stress of weather, the su- 
preme importance of the ballast is shown; 
when all depends upon its unostentatious, 
automatic action. However carefully the 
sails may have been trimmed, times must 
come when this hidden, unseen force, tug- 
ging always for equilibrium and safety, 
alone determines whether the voyage shall 
end in the harbor or on the reef. And the 
vessel, my friend, or the legal practitioner, 
gets rating principally in accordance with 
performance under such conditions. 

“To advance, moreover, to high prizes 
of one’s calling confidence of the court and 
of professional brethren is essential. How- 
ever otherwise it may at times appear, most 
lawyers cherish the ideals of the profession. 
In attempting to dispense even-handed 
justice between man and man, regardless of 


Let me tell you some of 





conditions, society reaches its highest moral 
level. It is seeking to discharge a Godlike 
function. When the professional indorse- 
ment of men with these ideals goes out, it 
can only go to the man who has sought to 
make the administration of law efficient 
in the attainment of justice, to him who, 
as an Officer of the court, has regarded him- 
self as sharing with the judge the responsi- 
bilities, honors, and privileges of a ministrant 
at the shrine of justice, and who has not 
smirched the white robe of his office. All 
this is not quite on the surface. ‘Smart- 
ness’ readily may overlook it. 

“Then, again, in order to be thoroughly 
successful, the confidence of the community is 
required. Society intuitively recognizes 
that loyal obedience to the expressed will 
of the law-making power is the absolutely 
indispensable cement which alone, under a 
democratic form of government, holds to- 
gether the social fabric. While it lays its 
grateful honors at the feet of him who pro- 
motes just administration of law, it very 
properly recognizes that whoever, under any 
pretext whatever, seeks to prevent the plain 
operation of a plain law and lends intellec- 
tual skill and acquired learning to the task, 
not only debases noble powers, but strikes 
at that foundation of mutual confidence and 
concession on which society and all its in- 
stitutions, including his own profession, ul- 
timately rests. All sane men feel that, by 
comparison with such an anarchist, the 
Russian type is a friend of the social order. 

“But the apple of Sodom that smartness 
is apt to bring you may have a yet more 
startling property. You think to retain, in 
any event, the confidence of those to whom 
you are selling. You feel that there may be 
risk in other respects. But you know that 
your clients, at least, will trust and respect 
you. It is a natural thought. Once more, 
you are mistaken. Loyalty, zeal, sagacity, 
or the like, all men respect. But the lawyer 
who ventures to sell these to perverted uses 
will be apt to find, as the last drop in the 
dregs of a cup of bitterness, the indifference 
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or even the contempt of those whom he 
seeks to please. Confessedly, it is a re- 
markable characteristic of human nature 
that one should urge another to surrenders 
which he will despise him for making. But 
the seducer is not at all the only man (if 
man he may be called) who scorns his victim 
for the very sacrifice which he himself de- 
manded. Honor among thieves is a myth.” 

Facts like these, thus shortly and broadly 
stated, are among the essential qualifica- 
tions on any reliance upon intellect and 
knowledge; admirable and necessary as the 
latter are — in themselves considered. Such 
information, in sufficient detail to cover the 
necessary relations of an attorney to the 
court, to his prospective clients, and to the 
community at large, must clearly come, if it 
is to be regarded, from a professional source. 
The difficulties and dangers of a legal career 
are sO unique, the ideals properly attendant 
upon the administration of justice are so 
exceptional, that usually accepted rules of 
conduct need recasting in important particu- 
lars. In other words, the general precepts 
of religion or morality are not sufficiently 
specific. . 

That professional source of information 
and instruction can be only the law school. 
The modern law office demands for its pur- 
poses a finished product. It becomes then 
the duty of the law school to furnish it. 
All preliminary matters must be relegated 
to its widening domain. It has taken over, 
in discharge of this duty, local pleading and 
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practice. It must also teach the student 
the moral side of his profession. With good 
reason have repeated committees of the 
American Bar Association recommended 
that legal ethics be made part of each law 
school curriculum. The duty seems fairly 
plain. To no other agency can the work be 
delegated; none is so well fitted for it. The 
law school cannot possibly remain neutral. 
The non-moral curriculum is an immoral 
one. Silence on this subject is of itself 
eloquent. 

It is not doubtful that there are practical 
difficulties in making up a course on legal 
ethics. Adequately to handle such a topic, 
requires the services of an active practitioner 
of prominence, character, and special qualifi- 
cations. The topic itself lies just beyond 
the work of the regular professorship. But 
the difficulties are merely those of adminis- 
tration. Competent men, in all sections of 
the country, it may safely be assumed, will 
gladly find time, from even the most exact- 
ing engagements, at any reasonable sacrifice, 
to do their share toward maintaining the 
high and formative ideals of a fundamen- 
tally ethical calling. For to all right-minded 
lawyers, it need not be said, whether engaged 
in active practice or devoted to the work of 
the law school, inexpressibly prized and 
precious, above all brilliancy of intellect or 
profundity of learning, transcendent in its 
importance, is the soul of the profession, 


ScHENEcTApDY, N. Y., June, 1906. 
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MARRIAGE IN OLD ROME 
By R. VasHon Rocers, K. C. 


MONG the early Romans, as with the 
Hindoos and Greeks, marriage was a 
religious duty which a man owed alike to his 
ancestors and to himself. Believing that 
the happiness of the dead in the world be- 
yond the Styx depended upon their proper 
burial here and on the periodical renewal 
by their descendants of prayers and feasts 
and offerings for the repose of their souls, 
it was incumbent upon a man above all 
things to perpetuate his race and keep alive 
his family cult. Marriage was not so much 
to provide an heir to property as to provide 
one who could carry on the domestic re- 
ligion. 

They considered that if the funeral repast 
ceased to be offered the dead immediately 
left their tombs and became wandering 
shades revisiting the glimpses of the moon, 
making night hideous with their moanings, 
disturbing the living with their reproaches, 
and calling down diseases on men and bar- 
renness on the land with their curses. So 
soon as the proper relative or descendant 
renewed the sacrifice, the feast, and the 
libation, they crept back to their tomb, at 
rest once more, their divine attributes re- 
stored, at peace with man again. 

In the house of every Roman, as well 
as in the home of every Greek, stood an 
altar bearing a few ashes and some glowing 
coals from which to kindle the fire in honor 
of the ancestor (the worship of the dead 
was the worship of ancestors). It was the 
imperative duty of the master of the house 
to keep up this sacred flame. An extin- 
guished one was an extinguished family. 
The Roman law sought to prevent any 
family becoming extinct. In Rome, in 
Greece, in India, it was the son’s duty to 
pour out the libations on this altar, to offer 
there sacrifices to the manes of his father 
and his other ancestors; to neglect this was 
parricide, and the parricide was multiplied 





as many fold as there were forefathers in 
the family. Only the nearest relative could 
perform the funeral obsequies; the funeral 
meal, spread at stated intervals, could be 
shared by no stranger to the blood. 

Hence the intense longing for a son. 
Manu, the Indian law-giver, wrote, ‘‘By a 
son a man gains heaven: by the son of a 
son he obtains immortality: by the son of 
a son of a son, he rises to dwell in the Sun.”’ 
Any son would not do to fitly perform the 
functions and mysteries of the family re- 
ligion, he had to be a son born in lawful 
wedlock. (The Ancient City, F. de Cou- 
langes, B. II, c. III.) 

Every Roman thought he was bound to 
marry. ‘On your word of honor have you 
a wife?”’ was the question put by the Cen- 
sors to each Roman citizen. If he answered 
““Nay,” the Censors weighed the circum- 
stances of his case and if they deemed the 
man negligent of his duty they imposed a 
fine upon him called uxortum. ‘The ancient 
law compelled all adults to marry,’ says 
Dionysius; and Cicero in his treatise ‘‘ De 
Legibus,’’ had a law forbidding celibacy. 

In Rome there were three classes of 
women: the citizen, the alien, the slave. 
A Roman citizen could marry only the 
daughter of a Roman citizen; marriage 
with any other was deemed impossible in 
the good old days. “Si qua voles apte 
nubere, nube part,” said Ovid. The very 
object of matrimony was to produce a 
race of citizens; therefore both father and 
mother had to belong to that class. Hence 
the great care taken of the purity of the 
Roman women, and the broad distinction 
between the conduct of the man and the 
matron. Marriage between Roman citizens 
and women of foreign birth with whom they 
had not what was called the connubium (the 
right of intermarriage) became in time not 
uncommon: yet such unions were not justae 
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nuptiae (marriages of the highest kind) and 
the wife was not justa uxor nor did the 
father have full authority over the children. 
As the offspring of a citizen and a foreigner, 
or a slave, did not become a citizen, both 
the State and society were indifferent as to 
what relations might exist between a Ro- 
man and an alien woman or a slave. Yet 
these unions with foreigners could not be 
completely ignored, so by ‘‘the laws of na- 
tions” they were treated as marriages: the 
wife could bring an action for her dower 
when she left her husband, and he could 
take proceedings for adultery if she proved 
unfaithful; and he was bound to support 
the children. 

The female slave was treated simply as 
a cow ora sheep; if she produced healthy 
children it was so much gain to the master; 
in such case he cared little who was the 
father, — all the offspring were his property. 
Sometimes slaves were allowed, sometimes 
even compelled, to live together; but such 
a union was not marriage, only concubin- 
age; nor had they any rights in their chil- 
dren. In olden days the slave woman who 
bore three children was freed from hard 
work. If she had more she sometimes ob- 
tained her freedom. 

The Roman family in its early history 
Was an association hallowed by religion, 
and held together not by might merely but 
by conjugal affection, parental piety, and 
filial reverence. ‘‘Prima soctetas in tpso 
conjugio est,” Cicero said; and Justinian de- 
fined marriage as ‘‘the joining together of 
a man and a woman, carrying with it a 
mode of life in which they are inseparable. 
This life implying a community of rank and 
position, of sacred and human law, but not 
necessarily of property.’ By this union the 
wife was said to pass into or under the 
hands of her husband; leaving her old home 
she renounced her rights and privileges as 
a member of her father’s family; but it was 
only that she might enter her husband’s 
family in a lifelong partnership with him 
and be associated with him in all his family 





interests whether religious or temporal, sa- 
cred and profane. The husband was the 
priest in his house, but his wife and chil- 
dren alike had sacred duties to perform, 
attended and assisted in the family prayers 
and took part in the sacrifices to the lares 
and penates of the household. In the old 
Vedic times in India, the wife had charge 
of the sacred vessels, prepared the sacrifice, 
and even sometimes composed the hymn. 
As the old Jewish Rabbi called his wife, 
‘‘Home,”’ and as the Greek usually called 
his spouse the ‘‘ House-mistress’’ (despoira), 
so did the Roman citizen speak of his wife 
as his ‘‘Mater-familias,”’ ‘‘house-mother.”’ 
The wife was treated as her husband’s 
equal, socially. 

In the regal period with the patrician, at 
least, this union could only be made with 
the divine approval which was ascertained 
by the flight of birds and otheromens. (The 
Siamese, Hindoos, and other nations also 
tried to find out the pleasure of the gods 
in this important matter by omens and 
auguries.) The world was not all before 
him whence to choose his partner, his 
choice was limited to a woman with whom 
he had ‘“‘connubium,”’ and this the State 
settled; and, in the days of the kings, 
Roman citizens could have it outside their 
own bounds, only with members of those 
countries with whom they were in alliance 
and with whom they were connected by a 
bond of common religious observances. A 
patrician, therefore, if his marriage was to 
be reckoned lawful (justae nuptiae), had to 
wed either a fellow patrician or a woman 
who was a member of an allied community. 

The attendant ceremony for the confar- 
reate marriage was a complex one, much 
was of a religious nature and conducted by 
the high priest. After the haruspices or 
augurs had announced that the omens were 
favorable, the wedding began. The pronuba 
(a matron living with her first husband) 
brought the bride and groom together, join- 
ing their right hands, in the presence of 
ten witnesses (representing the ten curiae 
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of the husband’s tribe, according to most 
guessers — the ten curiae of the wife’s fam- 
ily, says Von Ihering), then the bride gave 
her consent according to the old formula, 
“‘Quando tu Gaius, ego Gaia.” (It mattered 
not what the real names were. Gaius and 
Gaia, like the M and N of the Anglican 
prayer-book, did duty for every one.) Then 
the two took their places side by side to 
the left of the family altar, facing it on 
stools covered with the pelts of the sheep 
slain to assist the forecasts of the harus- 
pices. A bloodless offering was made to 
Jupiter consisting of a cake of spelt (far- 
reum libum), the high priest and the flamen 
officiating, the latter reciting a prayer to 
Juno, the goddess who presided over the 
marriage couch, and to the gods of the earth 
and its fruits. Then came the congratulations 
of the friends, and the wedding feast which 
ended with the distribution of pieces of wed- 
ding cake (mustaceum). The banqueting 
lasted until evening; so extravagant did 
these become that Augustus proposed a 
law limiting their cost to one thousand ses- 
terces ($50). 

After this came three distinct acts — all 
highly symbolical. First, the bride quitted 
her paternal hearth, where she had been 
wont to worship her ancestors under her 
father’s leadership and under his rule and 
authority; the father alone could separate 
her from it. Next, veiled and covered she 
was led to her husband’s house; one bear- 
ing a nuptial torch preceded the wedding 
party; those around the bride, guests and 
rabble, sang an ancient religious hymn, the 
refrain of which, ‘‘Talassie, Talassie,’’ re- 
mained the same as centuries rolled on, 
although even in the days of Horace the 
Romans had forgotten what it meant. In 
front of her new home the bride was pre- 
sented with fire and water by her husband, 
emblems of the domestic gods and lustral 
water; then the groom, with a pretence of 
force, took her in his arms and carried her 
over the threshold, without allowing her 
feet to touch it. Again she uttered the 








words, “‘ Ubi tu Gaius, ibi ego Gaia,” to her 
husband; the door was shut against the 
crowd, and only invited guests entered. (Von 
Ihering translates these mystic words thus: 
“Where thou ploughest, I will plough,” a 
reminiscence, he says, of the old days when 
husband and wife yoked together pulled the 
primitive plough; the word conjux coming 
from jugum, a yoke, and conjugium, mean- 
ing sharing the yoke, that is, marriage.) 

Lastly, the bride was led before the 
hearth, where the penates and the images 
of her husband’s ancestors surrounded 
wood ready for the fire. She kindled this 
with the nuptial torch, which she then threw 
away, and the guests scrambled for it, as 
moderns do for a bride’s bouquet. The twain 
offered up a sacrifice, poured out a libation, 
said prayers, received from the hands of 
the priest a broken piece of cake of wheaten 
flour, and then were left alone, more feast- 
ing being reserved for the coming day. 

Henceforward they are associated in the 
same worship. The wife has the same 
gods, the same rites, the same prayers, the 
same festivals, as the husband; she wor- 
ships the dead, but his dead; from her own 
she is completely separated. As Ruth to 
Naomi, so the Roman bride could say to 
her husband, ‘‘Whither thou goest, I will 
go; and where thou lodgest, I will lodge. 
Thy people shall be my people, and thy god, 
my god.” 

Marriage was to her a second birth; she 
is henceforth the daughter of her husband, 
““filtae loco,”’ says the jurists. By this rite 
the wife passed into the husband’s hand or 
power (in manum conventio), if he was him- 
self the head of a family, a pater familias; 
if he was not, then, though nominally in 
his hand, she was, like him, subject to his 
family head, and the children as they were 
born fell under the authority of that head — 
the paternal grandfather — who was entitled 
to exercise over his daughters-in-law and 
their children the same rights he had over 
his own sons and unmarried daughters. 
(Enc. Brit. XX, p. 67; The Ancient City, 
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Book II, ch. II; Johnston, The Private 
Life of the Romans, ch. III.) 

As Roman citizenship spread so did the 
right to intermarry. In the early days a 
patrician could not marry a plebeian; the 
children of such a union were only plebeian 
and were not under the power of the father; 


‘but after various struggles this wall of par- 


tition was broken down, and the Lex Canu- 
leta in 442 B.c. conferred the connubium 
on the plebeians. There was a further ex- 
tension of this right to intermarry when a 
century later Rome admitted the Latin 
cities, which it had subdued, among its 
citizens. Still later, citizenship and the con- 
nubium were given to freedmen. In 80 B.c. 
the Italians generally received the right of 
intermarriage by the Lex Fulia et Plautia; 
this made the marriages of Roman citizens 
and foreigners of those places lawful in 
each country, but it gave the husband no 
power over the wife. She did not become 
a Roman citizen because he was one. She 
remained a peregrina, and was only natu- 
rally, not civilly, a member of his family. 
During the later days of the Republic and 
in the time of the Empire citizenship was 
conferred upon men in various parts of the 
world. Soldiers who had served for a cer- 
tain time and had allied themselves to for- 
eign women had their union converted into 
legitimate marriages, and at length, in a.pD. 
212, Caracalla bestowed the once rare privi- 
lege of citizenship on all the inhabitants of 
the Roman empire, and with it the con- 
nubtum,; after this any man might marry 
any woman, unless special rules prevented. 
Augustus, by his Lex Fulia de maritandts or- 
dinibus, forbade senators to marry freed- 
women, but all other citizens were allowed 
to marry them (owing to the scarcity of 
women) unless they were prostitutes, pro- 
curesses, condemned criminals, or actresses. 

In the discussions on the law introduced 
by the Tribune C. Canuleius, in the year of 
the City 309, to allow of the intermarriage 
of patricians and plebeians, the patrician ora- 
tors chose to decry plebeian unions as some- 





thing not deserving the name of nuptiae and 
as being mere matrimonia (relationships en~ 
tered into by men and women for the sake 
of making the latter mothers, but no better 
than the mating of the beasts of the field 
and involving none of those features that 
characterized the patrician marriage). Hav- 
ing no domestic altars they did not worship 
ancestors, so they could have no sacred 
union before the hearth. That there was 
laxity among many of the plebeians in their 
marital relations is extremely probable; the 
ceremony of confarreation was forbidden 
them; most likely coemption was not at 
that time introduced or even thought of, 
so that there was no way for them to con- 
tract a marriage save by the simple inter- 
change of consent and the living together 
as man and wife for at least a year; this 
coming together was doubtless accompa- 
nied by customary social observances as has 
been well nigh universal. But no formal 
ceremony, religious or civil, took place. 
This union, called usus, did not give the 
husbands the power called manus, nor even 
grant to the father the despotic authority 
and control named patria potestas. Livy 
says, “Patricit qui patrem cire possunt,” 
men who knew their own fathers, men 
called father’s sons; for plebeians unad- 
mitted into citizenship were only reckoned 
as mother’s sons. (Enc. Brit. s. v. Roman 
Law, Vol. XX, p. 674; The Ancient City, 
F. de Coulanges, B. IV, ch. II.) 

The aristocratic objection to the plebeian 
alliances that they not being citizens had 
not the right of connubium — the first essen- 
tial to justae nuptiae — was removed by their 
admission into the ordinary rights of citi- 
zenship by Servius: the other objection, that 
not being patricians they could not marry 
by the only ceremony known to them, was 
gotten over by the introduction of the civil 
ceremony of coemption. In the time of 
Servius there was introduced a new way of 
acquiring ownership or authority over mov- 
able things, called ‘“‘mancipation.’”’ In the 
presence of a certain number of witnesses 
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and of an official holding a pair of copper 
scales (libripens), the purchaser with one 
hand on the thing to be transferred, with 
certain fit words, declared he purchased it 
with the coin he held in his hand and which 
after striking the scales with it he gave to the 
person parting with the article as a symbol 
of the purchase money. The purchaser thus 
acquired authority (manus) over the mov- 
able. The idea came to some bright son of 
the people that as he now possessed the 
right to intermarry (connubium) with his 
plebeian love, the authority over her and her 
belongings might be obtained by this act 
of mancipation, and that his marriage would 
be as effectual and binding as that of his 
patrician neighbor. He tried, and the plan 
was recognized as legal; so it grew rapidly 
in favor. The scales, the official who 
weighed the money of the purchaser for the 
seller, and the five witnesses were all there, 
but as no real price was to be paid by the 
intending groom in his capacity of pur- 
chaser the only coin needed was a single 
randasculum. 

Unfortunately the words used in this 
ceremony are lost. They probably differed 
from those used in an ordinary transfer of 
goods and chattels. According to many 
ancient authors, and as the word coemptio 
seems to some to suggest, each party 
bought the other; the man asked for and 
acquired a mater familias who would bear 
his children and preserve his family; while 
the woman sought and obtained a pater 
familias who supported her while the union 
lasted and in whose property she shared if 
death made her a widow. The ceremony 
had other observances, such as the joining 
of hands, and the uttering of the words of 
consent about Gaius and Gaia, but these 
were not demanded by law but rather by 
use and fashion; and there often were pri- 
vate religious rites as well. Some see in 
this custom a relic of the old system of 
purchasing wives. 

Coemption is commonly called a form of 
marriage, but such language is not quite 





correct. The marriage was completed sim- 
ply by the interchange of mutual consent, 
and was quite distinct from the coemption 
which was strictly the acquisition by the 
husband of authority, or manus, over the 
wife; although originally generally con- 
temporaneous with the marriage, yet in 
later days (according to Gaius) the coemp- 
tion might follow the marriage at any dis- 
tance of time. If the marriage was dis- 
solved by divorce the manus still remained 
until put an end to by remancipation, on 
which a divorced wife was entitled to insist. 

Consent was ever the essence of a Roman 
marriage. No woman could be compelled 
to marry; it is true that girls frequently 
married when they were very young, often 
when only fourteen or fifteen years old, and 
probably then the influence of the father 
was predominant. But even in such cases 
the girl had to give her consent. 

That a marriage might be lawful it was 
necessary, (1) that the consent of the par- 
ties was fully manifested; (2) that they 
were of proper age, the man at least four- 
teen, the woman at least twelve; (3) they 
must have the legal power of contracting 
marriage, that is, they must be citizens, 
must not be within the prohibited degrees 
of relationship, and if they were under the 
authority of any one they must have that 
person’s consent — the absence of such con- 
sent made the union absolutely void so that 
even a subsequent approval did not ratify it. 

Gaius, in writing for the Romans in the 
second century of our era, says, “‘We must 
bear in mind that we may not marry any 
woman we please, for there are some from 
marrying whom we must refrain.”” He then 
proceeds to say that those who stand in 
the relation to one another of ascendants 
or descendants cannot contract marriage; 
nor is there connubium between them; nor 
can they marry even if the relation is only 
one of adoption. Marriage between brother 
and sister was prohibited, and if they were 
so by adoption they could not marry unless 
the adoption was dissolved. A man could 
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marry his brother’s daughter (the Emperor 
Claudius did), but not his sister’s. He could 
not marry his aunt, nor mother-in-law, nor 
daughter-in-law, nor step-daughter, nor his 
step-mother. Gaius goes on to tell us, ‘‘If 
any man has contracted an unholy or in- 
cestuous marriage he is considered as hav- 
ing neither wife nor children. For the off- 
spring of such cohabitation are regarded 
as having a mother indeed but no father at 
all; and hence they are not in his power 
(potestas), but are as those whom a mother 
has conceived out of wedlock.’’ (Com. of 
Gaius, I, 58-64.) This writer gives, with 
great particularity, the consequences of a 
marriage between a Roman and a foreigner, 
a Roman and a slave woman, a Roman 
matron and a slave, upon the children and 
the parents as far as concerned citizenship 
and parental authority. 

A free woman who had unlawful connec- 
tion with her slave was, according to the 
law of Constantine, ,to be put to death, the 
slave to be burnt alive. Constantine also 
prohibited the union of a freeman and a 
slave under the penalty of exile and the con- 
fiscation of goods as far as the man was 
concerned, and servitude in the mines for 
the woman. Justinian mitigated the pun- 
ishment as far as the freeman and. the slave 
woman, but not in regard to the former 
offence. 

A law of Claudius condemned a free wo- 
man who married a slave to servitude; by 
Justinian this was tempered to a sentence 
of separation. 

Christianity long recognized in the East 
the distinction between the marriage of a 
freeman and the concubinage of the slave. 
This latter union was not blessed by the 
Church until Basil the Macedonian (A.D. 
867-886) enacted that the priestly benedic- 
tion should hallow it; but the deep- 
rooted prejudices of centuries still opposed 
the law of the emperor. Later laws, how- 
ever, improved matters by providing that 
the marriage of slaves should be celebrated 
in the church, that slaves and freemen 





should receive the same nuptial benediction, 
but that such acts should not confer free- 
dom on the slave. (Milman, Latin Chris- 
tiamty, B. III, ch. V.) 

As Milman puts it, ‘‘The Roman law ex- 
tended its prohibitions to connections 
formed by affinity or adoption. Connec- 
tions by marriage were as sacred as those 
of natural kindred, and an union with an 
adopted brother or sister was as inflexibly 
forbidden as in the case of blood. The 
Roman Christian, when he came, had no 
necessity to recur to the books of Moses — 
the old law was sufficiently rigorous. It 
forbade the union of a guardian, or the son 
of a guardian, and his ward. Justinian con- 
sidered that sponsorship in baptism implied 
an affection so tender and parental as to 
render a marriage between parties so spirit- 
ually related unholy and so forbade it.” 
(Latin Christianity, Book III, ch. V.) 

Valentinian and Marcian forbade marriage 
with a slave or the daughter of a slave, with 
a freed woman or her daughter, with a 
tavern-keeper or her daughter, or with the 
daughter of a procurer, a gladiator, or a 
huckster. If a senator or the son of a 
senator married one of these prohibited 
ones the children followed the position of 
the mother, and indeed it was considered no 
marriage. If a man was married to such 
and became a senator, his marriage was 
tpso facto dissolved. 

The Lex Fulia Papia et Papia Poppaea 
(can one imagine a sweeter name for a law 
anent the fair sex?) declared the marriage- 
able age for males to be between twenty and 
sixty, and for women between twenty and 
fifty, and whoever was unmarried between 
those ages was subjected to a tax and could 
not be an heir, except to near relatives, and 
could not receive legacies. Under this law 
any woman who had three children obtained 
special privileges; having four children re- 
leased a freedwoman from the guardianship 
of her patron, and three children put a free 
patroness on an equality with a patron. 

The XII Tables, passed in 450 B.c., did 
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not greatly change the law as to husband 
and wife, except by recognizing as valid 
marriages entered into without any solem- 
nity, and holding that such did not involve 
the subjection of the wife to the husband, 
as in the confarreation of the patrician or 
the coemption of the pleb. The plebeians 
were apparently satisfied with a very loose 
matrimonial noose —either because the 
women disliked to renounce their independ- 
ence and desired to keep control over 
their own property and earnings; or, more 
probably, because before coemption had 
been introduced as a way of making her his 
lawful wife the man could only take her 
merely as the mother of his children (matri- 
montium), and so the woman had been accus- 
tomed to this simple matrimonial union by 
consent. An idea, too, was abroad that as 
a man might become the owner of a thing 
—to which his legal title was defective — 
by prolonged possession of it, so he might 
acquire manus, with all its consequences, 
over the woman with whom he had thus 
been informally united by prolonged co- 
habitation with her as his wife (usus). This 
had become customary law. The Tables 
accepted it, and defined conditions under 
which manus arose and the wife became 
converted from a doubtful wxor into a law- 
ful mater familias, by providing that if a 
woman, married neither by confarreation 
nor coemption, desired to retain her inde- 
pendence, she must periodically absent her- 
self for three nights from her husband’s 
home; twelve months uninterrupted co- 
habitation gave him that power over her 
which would have been created instantly 
had the marriage been by the breaking of 
bread or the copper coin and the scales 
(Enc. Brit. ib. 688). 

So far as marriage was concerned in the 
last centuries of the Republic, woman was 
practically on an equality with man. Some 
curious combinations arose in married life; 
the most singular recorded is that of Hor- 
tensius, as told us by Plutarch. Hortensius, 


the great Roman orator, was anxious to be 





connected with Cicero, the champion of 
Roman liberty, and to marry Cato’s daugh- 
ter. There was one difficulty in the way. 
The daughter, Porcia by name, was already 
wedded to one Bibulus; but from the point 
of view of Hortensius this was not a serious 
obstacle; so he called on Bibulus, told him 
his desire, and begged him to dissolve his 
marriage with Porcia and allow him an op- 
portunity of having her as a wife. He 
stated that after she had borne him two 
children he would be willing to relinquish 
all his marital claims to the lady and she 
might remarry Bibulus. Cato, the father 
of the charmer, was consulted and refused 
his consent, but as he wished to oblige his 
friend, the orator, he suggested a solution 
of the difficulty. He would sacrifice himself 
on the altar of friendship and give up his own 
old wife Marcia, provided her father Philip 
did not object. The old gentleman con- 
sented on condition that Cato would attend 
the wedding. Cato had no scruples on this 
score, so Marcia and Hortensius were mar- 
ried. Hortensius dying, Marcia became a 
widow; Cato visited her, courted her suc- 
cessfully, and she married him a second 
time, bringing with her to his home (her 
old one) the fortune of Hortensius. Every- 
thing about this transaction was voluntary 
and legal. Marriage existed so long only 
as both parties were agreeable and fully 
agreed, and the only obstacle to a dissolu- 
tion was the necessity of carrying it out 
in a strictly legal way, and the duty of con- 
sulting near relations. We understand that 
there was an idea that Cato was influenced 
by financial cons derations. 

There had arisen a great and general 
indisposition towards marriage. Metellus 
Numidicus, who fought so bravely against 
Jugurtha, spoke thus on one occasion 
against this growing evil. ‘‘If, Romans, we 
could live without wives, we should all keep 
free from that source of trouble; but since 
nature has ordained that men can neither 
live sufficiently agreeably with wives, nor 
at all without them, let us think rather of 
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the continuance of our race than of our 
brief enjoyment.’’ Augustus, too, tried to 
arrest this movement by rewards and pun- 
ishments. He passed the Lex Fulia et Papia 
Poppaea, a voluminous matrimonial code 
which for two or three centuries exercised 
such an influence as to be regarded as one 
of the sources of Roman law almost as 
much as the XII Tables, or Julian’s con- 
solidated Edict. It was sometimes called 
the Lex Caducaria, because one of its most 
remarkable provisions was that unmarried 
persons (within certain ages and under cer- 
tain qualifications) should entirely forfeit, 
on account of their celibacy, anything to 
which they were entitled under a will, 
and that married but childless persons 
should forfeit one-half; the part forfeited 
(the lapsed provision, caduca) going to 
other persons named in the will who were 
qualified under the law, and if there was 
none such then to the fisc. Other impor- 
tant provisions of the law were intended to 
prevent misalliances — marriages between 
men of rank and women of low degree, or 
immoral character (concubinage, however, 
being expressly sanctioned); to reward fruit- 
ful marriages, by relieving women who had 
borne a certain number of children from 
the tutorship of their agnates, and conced- 
ing various privileges alike to fathers and 
mothers of children born in wedlock; and 
to regulate divorce by requiring express 
and formal repudiation, and fixing by stat- 
ute the consequences of it so far as the 
interests of the parties in the nuptial pro- 
visions were concerned. 

However well intended this law was, 
some remarks by Juvenal and others sug- 
gest doubts as to whether it did not really 
do more harm than good. The portion of 
the law referring to improper marriages 
was repealed by the emperor Justin because 
his nephew Justinian was anxious to marry 
Theodora, a lady of very doubtful virtue, 
‘‘whom after she had ministered to the 
licentious pleasures of the populace as a 
courtesan, and as an actress in the most 





immodest exhibitions, in defiance of de- 
cency, of honor, of the remonstrance of 
friends, and of all religion,” the long-re- 
nowned legislator made the partner of his 
throne. (Milman’s Latin Christianity, Vol. 
I, p. 420.) 

Justinian, by the way, was a curious mix- 
ture of vices; as Milman puts it, he united 
in himself insatiable rapacity and lavish 
prodigality, intense pride and contemptible 
weakness, unmeasured ambition and dauas- 
tardly cowardice. The uxorious slave of 
his empress, yet he aspired to be the legis- 
lator of the world, and his name as the 
centuries roll on is still associated with a 
vast system of jurisprudence which bids fair 
to exercise an unrepealed authority to the 
latest ages. 

The upper classes did not approve of the 
efforts of Augustus to encourage matri- 
mony. 

Deliberate interchange of nuptial consent 
was still the only thing necessary to make 
husband and wife, although for a few pur- 
poses the bride’s home-coming to the hus- 
band’s house was regarded as the criterion 
of completed marriage. Manus was become 
unfashionable. So repugnant was such sub- 
jection to patrician ladies that they declined 
to submit to the ceremony of confar- 
reate nuptials; and consequently the per- 
sons qualified by confarreate birth to fill 
the higher offices of the priesthood became 
so few that early in the days of the empire 
it was decreed that that form of marriage 
should be productive of manus, only so far 
as to entitle the offspring to hold these 
sacred offices, and should not make the wife 
a member of the husband’s family. Manus 
by a year’s uninterrupted cohabitation was 
already out of date in the time of Gaius, 
and although that by coemption was still 
in use in his days it was probably quite un- 
known by the time of Diocletian. 

Under the Christian emperors this power 
of the husband over the wife and her be- 
longings (manus) was a thing of the past; 
man and woman stood on an equal footing 
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before the law; if there was any difference, 
at least with reference to the Justinian leg- 
islation, the wife was the more privileged 
of the two in respect both of the protection 
and indulgence accorded her. Manus hav- 
ing ceased, marriage by confarreation and 
coemption also came to an end, and the 
simple interchange of consent made lawful 
wedlock, except between persons of rank, 
or when the intention was to legitimatize 
children already born; in this latter case a 
written marriage settlement was required, 
and in the former either such a settlement or 
a marriage in church before the bishop, or 
at least three clerical witnesses who granted 
and signed a certificate of the completed 
union. (Enc. Brit. 1b. pp. 707, 712.) 


The practical effect of the general adop-_ 


tion of marriage by mere consent was the 
absolute legal independence of the wife. 
With the exception of her dowry she held 
her property in her own right, she inherited 
her share of her father’s property and kept 
it in her own hands. A very considerable 
portion of the riches of Rome passed into 
the uncontrolled possession of women. 

The purpose of the Lex Papia Poppaea 
being to discourage celibacy and encourage 
fruitful marriages, naturally these provi- 
sions were abolished, under the Christian 
emperors, when celibacy had come to be in- 
culcated as a virtue and as the peculiar char- 
acteristic of a holy life. 

Lecky points out that there is probably 
no period in which examples of conjugal 
heroism and fidelity appear more frequently 
than in the age when marriage was most 
free and in which corruption was so gen- 
eral. Much simplicity of manners continued 
to exist with the excesses of an almost un- 
bridled luxury. He refers to Cornelia, 
the brilliant, devoted wife of Pompey; Mar- 
cia, the friend of Helvia, the mother and 
Pauline, the wife, of Seneca; the modest 
Mallonia; the tender and heroic Porcia; the 
brave Arria, the wife of Paetus, and her 
daughter, the wife of Thrasea; and asserts 
that such instances of devotion were not un- 





common and that in Roman epitaphs no 
feature is more remarkable than the deep 
and passionate expressions of conjugal love 
that continually occur. 

The elder Cato said, ‘‘A man who beats 
his wife or his children lays impious hands 
on that which is most holy and most sacred 
in the world.” 

The Romans with all their licentiousness 
and laxity of morals never sanctioned poly- 
gamy, except, indeed, for a short time in the 
reign of Valentinian the First, who wishing to 
marry a second wife himself made the right 
to do so general. But the old laws were 
soon revived by Justinian. In fact, mono- 
gamy was from the earliest time strictly en- 
joined; and one of the greatest benefits that 
have resulted from the expansion of the 
Roman power is that it made monogamy 
the dominant rule in Europe. (Lecky, His. 
of European Morals, Vol. II, ch. V.) His 
religion taught the Roman that the con- 
jugal union was something more than the 
relation of sexes and a fleeting affection, 
and it united man and wife by the powerful 
bond of the same worship and the same be- 
lief. The marriage ceremony (in confarrea- 
tion), too, was so solemn and produced ef- 
fects so grave, that it is not surprising that 
these men did not think it permitted or pos- 
sible to have more than one wife in each 
house. 

Principal Donaldson says, ‘‘ Examining 
history, then, I think that we must come to 
the conclusion that the Roman ideas of 
marriage had not a bad effect either on the 
happiness or morals of women.”’ (The Posi- 
tion of Women in Ancient Rome, Cont. Re- 
view, 1888, vol. II.) 

Concubinage was recognized and regu- 
lated by law; it was a permanent cohabitation 
between parties to whose marriage there was 
no legal objection, although such a union 
had not the sanction of matrimony. 


. Wherever a legal obstacle to marriage ex- 
isted, the law inflicted punishment upon the 
parties if they lived in concubinage, unless 
the obstacle was one founded merely on 
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public policy, such as the law which forbade 
the governor of a province marrying a na- 
tive of the province. Under the later Em- 
pire concubinage was so restricted that a 
man could not have at the same time a wife 
and a concubine, nor even two concubines, 
and the children could be legitimatized and 
so placed on an equality with the offspring 
of a legal marriage. 

Between concubinage and regular mar- 
riage there seems to have been no differ- 
ence except what rested in the intention of 
the parties; if there was no affectio maritalis, 
no intention to treat the woman as a wife, 
she was not a wife but a concubine. Of 
course the question of intention was seldom, 
if ever, left doubtful. Generally speaking, 
an instrument fixing the amount settled re- 
spectively by the husband and the wife was 
drawn up, and the consent was publicly 
given in the presence of friends. And as 
concubinage was a dishonorable state, the 
presumption in favor of marriage, when the 
woman was of honest parentage and of 
good character, was very strong. To con- 
cubinage none of the incidents of marriage 
attached; no dos could be asked for, and no 
donation was made by the man, and the 
children were not in the power of the 
father. (Sander’s Justinian, Lib. 1, Tit. X 
Sec. 12.) 

Even a widow was not a free and inde- 
pendent woman. If she had been under the 
authority of her husband at his death, her 
sons, or perhaps her step-sons, acted for 
her, they being her nearest agnates (kins- 
men subject to the same patria potestas). If 
she had no son or step-son, then the next 
nearest agnate became her guardian, and 
failing any such connection the gens (family) 
to which the desolate widow belonged ap- 
pointed the tutor. (Muirhead, p. 124.) 

For a long time in Rome the widows who 
did not marry were particularly honored. 





The widower was expected to marry again , 
immediately after his wife’s death; widows, 

on the contrary, were forbidden to take to 

themselves a fresh consort until the former 

one had been with the shades for at least 

six months, and this period was in later 

days extended to a year; if she did not thus 

wait, the father who made the marriage, the 

husband who took the widow, and even the 

widow herself, were deemed infamous By 

degrees, however, the laws improved in this 

matter, and the Lex Fulia et Papia Poppaea 
encouraged second marriages, and even en- 
joined them upon widows under fifty; and 

the Institutes ordained that when the widow 

was poor and without dowry she could in- 
herit from her husband one-fourth of his 
estate (if there were three children), and 

a full masculine share if there were none; 

this provision of course assisted her matri- 
monial chances. But when Christianity 
triumphed in the Empire there was a retro- 
grade movement; second marriages were 

frowned upon; Constantine returned to the 
old ideas of primitive Rome, and Theodosius 
and his successors went so far as to punish 
widows marrying a second time by making 
them forfeit all the /ucra nuptialia of the first 
marriage, which had to be paid over to her 
children by the first husband. (Letourneau, 

Evolution of Marriage, p. 261.) 

By the laws of Valentinian and Gratian, 
widows under twenty-five could not marry 
again without their parents’ consent. 

As to widowers, Charondas, of Sicily, or- 
dained that those who cared so little for the 
happiness of their children as to place a 
step-mother over them, should be excluded 
from the councils of the State. 

One of the latest Roman poets said, ‘‘To 
love a wife when living is a pleasure; to love 
her when dead is an act of religion.” 


KincstTon, OntT., June, 1906. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





ADMIRALTY. James D. Dewell, Jr., in the 
June Yale Law Journal (V. xv, p. 394) writes 
of ‘‘ Partition of a Vessel in Admiralty.” He 
calls attention to the fact that ‘‘ admiralty 
will not take jurisdiction for the partition 
and licitation of a vessel unless there are 
equal part owners who cannot agree and their 
differences are irreconcilable, because if the 
owners are not equal the majority rules.” 
He then proceeds to show that in such a case 
a claimant can probably give a bond and 
obtain a release of the vessel, though there is 
little on it in the books. He further con- 
tends that though admiralty will not take 
jurisdiction of mere matters of account it will 
as incidental to the sale and partition. 





BIOGRAPHY. Judge Dillon’s speech at the 
dinner of the Iowa Society of New York 
entitled ‘‘ Early Iowa Judges and Lawyers ”’ 
which is printed in the May American Law 
Review (V. xl, p. 377), consists of brief 
sketches of Chief Justice Mason, Chief Justice 
Wright, Judge Miller, and Judge Love. 

BIOGRAPHY (Benjamin). An address by 
Burton Hanson before the Wisconsin Bar 
Association on Judah Phillip Benjamin is 
printed in the May American Law Review 
(V. xl, p. 331). It contains an interesting 
summary of his brilliant legal career both in 
this country before the war and in England 
when at the age of fifty and in the face of 
great adversity he began a new career which 
ended with a remarkable recognition of his 
ability by our English brethren. As the 


author says, ‘“‘ Benjamin’s mind was always 





completely in domination of his life. He was 


essentially an intellect.” 





BIOGRAPHY (Moran). ‘‘ Our District At- 
torney,”’ by Vere Goldthwaite, New England 
Magazine (V. xxxiv, p. 450). 





CHATTEL MORTGAGES (see Sales), 





CONFLICT OF LAWS (see Constitutional 
Law, Divorce, Insurance). 





CONSTITUTIONAL LAW. “The Legal 
Status of. the Indians in the United States,” 
by Clinton R. Flynn, Central Law Journal 
(V. Ixii, p. 399). 


CONSTITUTIONAL LAW. “ The Next Con- 
stitutional Convention of the United States,”’ 
by Mr. Justice Clark, Albany Law Journal 
(V. Ixviii, p. 145). 





CONSTITUTIONAL LAW. “Special Legis- 
lation as Defined in the Illinois Cases,’’ by 
Albert M. Kales, Illinois Law Review (V. i, 


p. 63). 





CONSTITUTIONAL LAW. “The Great 
Usurpation ”’ is the title of an article by Wil- 
liam Trickett in the May American Law Re- 
view (V. xl, p. 356), which argues that the 
assumption by the judges of the right to de- 
clare statutes unconstitutional was contrary 
to the real intention of the framers of the Con- 
stitution who expressly rejected such a pro- 
vision, and that it is no more right for the 
judiciary which is but part of the executive 
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branch to do this than it would be for the 
executive itself. The author also contends 
that the assumption of this right is unfortu- 
nate since it compels citizens to act under 
legislation which may later be declared un- 
constitutional, nor does he believe that in the 
long run the judges are any more likely to 
interpret the Constitution correctly than are 
the legislators. 

CONSTITUTIONAL LAW (Due Process). 
In the June Columbia Law Review (V. vi, p. 
423) William Cullen Dennis writes of “ Jury 
Trial and the Federal Constitution.” After 
briefly summarizing the cases that show that 
‘*in no case does the Federal Constitution se- 
cure to any man a trial in a state court,” he 
shows that ‘‘ anything enacted by the legis- 
lature or established by judicial decision 
which is not so unreasonable as to convince 
the court that it is outrageous is ‘ due process 
of law.’ 

“The ‘ equal protection of the laws’ does 
not mean that all shall be treated alike; it 
does not forbid reasonable classification but 
forbids arbitrary discrimination.” 

A state may regulate trial by jury so long 
as the regulations are not outrageous and do 
not unduly discriminate between persons and 
classes. The fourteenth amendment applies 
to state action, not to individual action, but 
it applies to state action in any form, execu- 
tive and judicial as well as legislative. As an 
illustration of this he refers to the remarkable 
case of Caleb Powers of Kentucky who has 
contended that by the exclusion from juries 
of members of his own political party he had 
been convicted without due process of law. 

“Of course if the state law as construed or 
administered by the state courts results in a 
situation which amounts in itself to a denial 
of ‘due process’ or ‘equal protection’ the 
Supreme Court will reverse the decision even 
though it be of the opinion that the state 
court erred in construing the local law, and 
that, if properly construed, it would have 
violated no federal right.” 

In the decision in the Powers case the 
author finds coupled with a reiteration of the 
orthodox statement that error in construing 
the state law cannot avail the objector, a 
statement in which there may perhaps lurk 





the suggestion that an outrageously wrong 
decision departing from the settled law of the- 
state might be such an unexplained discrim- 
ination as would amount to a denial of the 
equal protection of the laws even though the 
new rule itself were not outrageous. The 
author submits that due process of law is a 
question of degree and that if the ruling of 
the state court be outrageous federal courts 
have jurisdiction to review it under the four- 
teenth amendment even as to interlocutory 
questions of fact. 





CONSTITUTIONAL LAW (Interstate Judg- 
ments, Divorce). Joseph H. Beale, Jr., sharply 
criticises the recent decision of the Supreme 
Court in Haddock v. Haddock in an article in 
the June Harvard Law Review (V. xix, p. 
586) entitled ‘‘ Constitutional Protection for 
Divorce.’”’ He summarizes the reasoning of 
the court as follows: 

“It is now time to examine in detail the 
reasoning of the court. This may be summar- 
ized thus: For a valid divorce it is necessary 
that the libellant should be domiciled in the 
state which grants the divorce; it is also neces- 
sary that there should be personal jurisdic- 
tion over the libellee in order that it should be 
enforceable under the ‘ full faith and credit ’ 
clause of the Constitution; but if there is no 
such jurisdiction over the libellee, the divorce 
will be valid where granted. I propose to show 
that either the first or the third proposition 
is absolutely inconsistent with the second, and 
with the decision of the court.” 

The author shows that the admitted re- 
quirement of domicile of the libellant is proof 
that a proceeding for divorce is im rem. The 
res is intangible just as in the case of an 
administration of an estate. 

“ Jurisdiction does not involve the power of 
continuing rights.in existence, but of creating 
rights; its operation is positive, not negative. 
Both New York and Connecticut, having ju- 
risdiction over the status of marriage, can 
affect it by dissolving it; but once it has been 
dissolved nothing is left for either to affect. 
The same criticism might be brought against 
allowing the status of a woman in New York 
to be affected by a marriage in Connecticut.” 

“It has been heretofore believed that the 
full faith and credit clause required a state to 
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give credit to every judgment which was valid 
in another state, where it was rendered. If 
because of lack of jurisdiction of the court 
the judgment was not binding in another state, 
it was equally void where it was rendered; 
for no court can create obligations by acting 
outside its jurisdiction.” 

“If Mr. Justice White is right in requiring 
domicile of the libellant for jurisdiction, he is 
wrong in regarding jurisdiction over the libel- 
lee as essential. If he is right in saying the 
decree is valid in Connecticut, he is wrong in | 
saying it is not binding in New York. His | 
reasoning is certainly novel, and it is certainly | 
wrong; can his conclusion nevertheless be | 
supported? Is the decision right, that some | 
jurisdiction over the person of the libellee is | 
requisite? ”’ 

“The object of the majority was a praise- 
worthy one: to make objectionable divorces 
less easy to obtain. But in pursuit of that 
object they have made a decision which will 
have an opposite effect. For it gives an easy 
road to divorce where the parties are agreed 
in desiring it, since the libellee by appearing 
and suffering default can render the proceed- 
ings valid, and it thus assists collusive divorces. | 
On the other hand, it makes it impossible to 
secure a divorce that will everywhere be rec- | 
ognized in the one case where all persons 
admit that a divorce should be granted, that 
is, where the wife elopes with an adulterer. 
For if she goes to another state, and the in- 
jured husband obtains a divorce in her ab- 
sence, the state of her new domicile need give 
no credit to the divorce unless it finds that | 
the fault is with her; and as her husband is 
not present, and she therefore has the entire 
control over the evidence, she will be able to 
convince the court of her own innocence and 
her husband’s fault. 

‘‘ The decision then is opposed to reason, to 
authority, and to morality; but it will stand | 
until the question is raised again. As Mr. 
Justice Holmes said in his dissenting opinion, 
civilization. will not come to an end mean- 
while.” 








CONSTITUTIONAL LAW (Juries). ‘‘ The 


Right of Jury Trial in the Dependencies,”’ by 
James Wilford Garner in the May American 
Law Review (V. xl, p. 340), discusses a series | 





| part of his neighbors. 


of recent cases involving questions of due pro- 
cess of law in the outlying possessions of the 
United States which have held that trial by 
jury in criminal cases according to the prin- 
ciples of the common law is not a fundamental 
right but a matter which concerns merely a 
method of procedure. The author regards 
this as a change of front and believes that in 
a line of decisions running through a period 
of fifty years, the Supreme Court had sus- 
tained the applicability of the jury causes to 
the dependencies and had recognized no dis- 
tinction between fully organized territories and 
those under the direct government of Con- 


gress. 





CONSTITUTIONAL LAW (Jurisprudence). 


| In the Central Law Journal (V. 1xii, p. 377), 


under the title of ‘‘ The Individualism of the 
Constitution,’ Andrew Alexander Bruce calls 
attention to an important phase of constitu- 
tional law which has but recently begun to be 
appreciated. He shows that the history of 
English and American law has been a conflict 
between the right of the individual to do as 


| he pleases with property and opportunity and 


the right of society as an organization. The 
individualism of the Anglo-Saxon as of the 
modern commercialist was not the non-resist- 
ance of the anarchist but a self-assertive, ac- 
quisitive kind. The individualism of Bentham 
was ethical and aimed at the removal of restric- 
tions on free action of the individual when not 
necessary for procuring like freedom on the 
The modern collectiv- 
ism recognizes that the individual often needs 


| legislative help to enable him to compete on 


terms of even seeming equality with others. 
In dealing with constitutional questions some 
of the most important of which depend upon 
the court’s conception of these economic prin- 
ciples he believes that our American judges 
have failed to live up to the modern accepted 
economic theory. 

‘““ They have as a rule hesitated and have 
refused their sanction merely because they 
have clung to the belief in the actual existence 
of an equality of contractual ability and oppor- 
tunity in the industrial world, and have, there- 
fore, not seen the necessity for legislative in- 
terference. Thus far it would seem the ma- 
jority of the American courts have evinced a 
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willingness to go, and thus far alone should 
they go. In this they have no doubt evinced 
a willingness to go a step beyond the individu- 
alism of Bentham. But in doing so they have, 
perhaps, merely asserted another and higher 
individualism, the individualism of the state 
itself. Bentham’s idea was that the individual 
should have complete freedom of action in all 
things where restraint was not necessary for 
securing a like freedom on the part of his 
neighbor. The modern enlightened collec- 
tivist idea is that the strength of a nation or 
of a state depends upon the strength and man- 
liness and intelligence of its individual citi- 
zens, and that the preservation of these vir- 
tues is essentially a matter of governmental 
concern. 

In this connection he criticises the recent 
decision in the case of People v. Lochner. 

‘‘ There has for a long time been, and per- 
haps always will be, a conflict in the several 
states over the respective provinces of the 
courts and the legislatures in the matter of 
police legislation. That is to say, over the 
question as to whether it is for the courts or 
for the legislatures ‘to determine upon the 
necessity or the exigency of any particular 
piece of legislation. The Lochner case, how- 
ever, goes further. It not merely overrules 
the legislative discretion of the New York 
legislature, but the judgment of the New 
York courts. 

“The Supreme Court of the United States 
can hardly, while maintaining, except where 
interstate commerce is directly affected, a 
strictly laissez faire attitude in relation to 
state vices, as in the case of cigarettes and 
intoxicating liquors, and in relation to state 
food supplies, as in the case of oleomargarine, 
and after going to the almost absurd length of 
‘the grandfather cases,’ afford top reserve 
any other attitude in the great conflict be- 
tween capital and labor.”’ 

The author believes that all this tends to 
increase an unwholesome distrust of the judi- 
ciary on the part of workingmen. 





CONSTITUTIONAL LAW (Privilege, 
Searches and Seizures). In the June Colum- 
bia Law Review (V. vi, p. 375) Henry W. 
Taft gives a narrative of the scope of ‘“‘ The 
Tobacco Trust Decision,’’ which sets at rest 





three interesting and important constitutional 
questions never before presented to the Su-. 
preme Court of the United States. First, that 
a grand jury may indict upon knowledge ac- 
quired either by the observations of its mem- 
bers or the evidence of witnesses, even though 
a specific charge against a particular person 
has not been previously before it. 

“The second point decided by the court is 
that an officer of a corporation may not, in its 
behalf, plead a privilege under the Fifth 
Amendment upon the ground that his answers 
may tend to incriminate the corporation. 
This conclusion is based upon the view that 
the constitutional privilege against self-in- 
crimination is personal to the witness and may 
not be asserted in behalf of another. It was 
also decided that the Immunity Act of 1903 
applied to a proceeding before a grand jury, 
and prevented a witness from asserting the 
privilege of the amendment in his own. be- 
half, the act affording him full protection from 
prosecution on account of anything that he 
should testify to. 

‘‘The remaining point settled by the decisions 
is that the production by an officer of a cor- 
poration, under a subpoena duces tecum, of 
documentary evidence belonging to the cor- 
poration, may not be objected to, except in 
case of an abuse of the writ, either on the 
ground that under the Fifth Amendment such 
evidence would tend to incriminate the cor- 
poration, or that under the Fourth Amend- 
ment such compulsory production would con- 
stitute an unreasonable search and seizure of 
the effects of the corporation. It was said in 
support of this conclusion that there is a re- 
served right in the government to require a 
corporation to disclose whether it has abused 
its privileges and franchises enjoyed in con- 
nection with commerce among the several 
states. 

“The court said that it did not intend to 
intimate that the general government ‘ has a 
general visitatorial power over state cor- 
porations,’ but added that it did not wish to 
be understood ‘as holding that an examina- 
tion of the books of a corporation, if duly 
authorized by act of Congress, would consti- 
tute an unreasonable search and seizure within 
the Fourth Amendment.’ 

“Mr. Justice Harlan and Mr. Justice McKenna 
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concurred in the opinion of the majority of 
the court, but held that the protection of the 
Fourth Amendment did not extend to cor- 
porations in any case and also expressed some- 
what different views of the question whether 
the subpoena duces tecum in the Hale case was 
too broad and indefinite. 

“Mr. Justice Brewer wrote a dissenting opin- 
ion in which the Chief Justice concurred. 
These justices held that the immunities and 
protection of Articles Fourth, Fifth, and Four- 
teenth of the amendments of the Federal 
Constitution are available to a corporation ‘ so 
far as in the nature of things they are appli- 
cable,’ although they agreed with the majority 
of the court. that the protection accorded by 
the Fifth Amendment is personal to the indi- 
vidual and does not extend ‘to an agent of 
an individual or justify such agent in refusing 
to give testimony incriminating his principal.’ 

‘‘The court has never before had occasion 
to express its opinion upon the question thus 
decided. It has always been supposed that 
Congress could, under the commerce clause 
of the Constitution, require corporations to 
comply with statutory regulations as condi- 
tions precedent to their engaging in interstate 
trade, as, for instance, that they should sub- 
ject their books and papers relative to inter- 
state trade to examination by an administra- 
tive officer of the government. 
never before been decided that the fact, that 
a corporation has without an express fran- 
chise from the national government engaged 
in trade among the States, imposes upon it 
an obligation in a judicial proceeding different 
from that resting upon an individual in similar 
circumstances to disclose its affairs. The im- 
portance and far-reaching effect of the de- 
cision cannot be overestimated, and it must 
inevitably result in making the subjection of 
state corporations engaged in interstate trade 
to the authority of the national government 
much more complete than it has hitherto 
been.”’ —— 

CONSTITUTIONAL LAW (Rate Regula- 
tion). In the Central Law Journal (V. 1xii, 
p. 458) Andrew Alexander Bruce collects and 
discusses the cases on “ State Regulation of 
Railroad Rates and Charges.” 


CONSTITUTIONAL LAW (see Municipal 


Corporations). 


But it has. 





COPYRIGHT. “Literary and Artistic 
Copyright in the Commonwealth,” by Acland 
Giles, The Commonwealth Law Review (V. iii, 
Pp. 145). 

DIPLOMACY. “ Early Diplomatic Negoti- 
ations of the United States with Russia,’’ by 
John C. Hilat, The Johns Hopkins Press, Bal- 
timore, Md., 1906. 

DIVORCE. ‘ Antenuptial Agreement Re- 
stricting Right to Divorce,’ Law Notes (V. x, 
P- 47). 

DIVORCE. Two articles descriptive of the 
recent divorce congress appear in the June 
Yale Law Journal, ‘‘ The Recent Conference 
on Divorce,’’ by Talcott H. Russell (V. xv, 
p. 401), and ‘‘The Divorce Congress and Sug- 
gested Improvements in the Statutory Law 
Relating to Divorce,” by C. La Rue Munson 
(V. xv, p. 405). The latter gives in full the 
recommendations of the Congress. 


DIVORCE. Clarence D. Ashley in the 
June Yale Law Journal ( V. xv, p. 387) writes 
on ‘‘ Conflict of Laws upon the Subject of 
Marriage and Divorce.”” He discusses briefly 
the possible unfortunate complications that 
may arise both under European laws and 
under the laws of the United States with 
especial reference to the case of Haddock vs. 
Haddock. He fears that even if there were 
uniform state legislation it would be varied 
by differences of interpretation such as have 
arisen under the negotiable instrument law. 
He urges as a solution of the problem the 
abandonment of the notion that citizenship 
or residence must play some part in the 
question of jurisdiction. He would let each 
state decide for itself upon what terms divorce 
should be granted, but that personal juris- 
diction of both parties be required. He 
dismisses the unfortunate situations that 
would arise from desertion with the remark 
that ‘‘all these unfortunates would in that 
case have to endure their marriage bonds 
for the general good of the community.” 


DIVORCE (see Constitutional Law). 


EQUITY (Trade-Marks). ‘“‘A Digest of 
the Law of Trade-Marks and Unfair Trade.’’ 
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By Norman F. Hesseltine. Boston: Little, 
Brown & Co. 1906. pp. xvliii. 390, 8vo. 

This is properly entitled a digest; it does 
not purport to be anything else than a useful 
manual for the practitioner. As the author 
says in his preface of it: ‘‘ This book states 
concisely the principles of the law of trade- 
marks and unfair trade for ready application 
by the lawyer. The legal professor now 
wants the law and cases, not pages of text- 
book discussion.’”” It must be admitted that 
the work that the author has set out to do 
he has done excellently. The judges are 
allowed to speak for themselves, extracts 
being made from all the cases of any im- 
portance. These extracts are arranged by 
topics and subtopics; and the divisional 
headings are elaborate black letter sentences 
and phrases, so that despite himself the 
author does some good treatise work. There 
are but few branches of the commercial law 
which need working out into detail so much 
as this most important question of the limits 
of fair trade. A much advertised trade-mark 
or catch word, a name long before the public 
or a package to which purchasers are used — 
these are of such value in the selling of goods 
that there will always be those who will 
attempt to get the good will of a competitor 
by unfair means. But the law to-day seems 
to be adequate to deal with this as with other 
industrial wrongs. B. W. 





EQUITY (see Insurance). 





HISTORY. ‘“ The Earliest Courts of the 
Illinois Country,” by George A. Dupuy, 
Illinois Law Review (V. i, p. 81). 





HISTORY (Mass.). Brief accounts of emi- 
nent Massachusetts lawyers, including Chief 
Justices Shaw, Gray, Holmes; Judge Curtis, 
and the Dred Scott case; Richard H. Dana’s 
fight over a fugitive slave; John A. Andrew 
and the impeachment of Judge Loring; Judge 
Aldrich and the duty of a Christian; and 
some old-time district attorneys, in a brief 
article by Stephen O. Sherman and Weston 
F. Hutchins, entitled, ‘‘ The Massachusetts 
Bench and Bar,” appears in the June New 
England Magazine (V. Xxxiv, p. 433). 





HISTORY (Philadelphia). ‘‘ Centennial 
Volume.’”’ Addresses delivered March 13, 
Igo2, and papers prepared or republished to 
commemorate the centennial celebration of 
the Law Association of Philadelphia, contains 
many interesting biographical sketches and 
excellent engravings of the early leaders of 
the Philadelphia Bar. The edition is limited. 

INSURANCE (Equity, Contracts). In the 
Central Law Journal (V. 62, p. 417) M. C. 
Freerks discusses ‘‘ The Right of an Injured 
Employee to Enforce Collection of a Judg- 
ment for Damage for Personal Injury against 
an Insolvent Employer in an Action against 
an Insurance Company, which has Insured 
the Employer against Claims of this Character 
under what is Known as Employer’s Lia- 
bility Insurance.’ The author believes that 
in equity even under the severer terms of the 
most recent form of liability policy the em- 
ployee can reach this asset of a bankrupt 
employer, on the ground that the employee is a 
beneficiary. He also cites the analogy of 
policies of reinsurance. 





INSURANCE (Foreign Corporations). 
‘Rights and Liabilities of Foreign Insurance 
Companies in Canada,” by E. Lafleur, K. C., 
Canadian Law Review (V. v, p. 249). 

INTERNATIONAL LAW. “ International 
Law with Illustrative Cases,” by Edwin 
Maxey, M. Dip., D.C.L., LL.D., Professor of 
Constitutional and International Law, Law 
Department West Virginia University. The 
F. H. Thomas Law Book Co., 1906. 

Professor Maxey graduated at the Chicago 
Law School ten years ago, and within four 
years had been so fortunate as to obtain two 
masters’ degrees and two doctorates. For the 
past three years he has been a professor of law 
at the University of West Virginia. 

The present is a work of about eight hun- 
dred pages in ordinary law book size and 
binding, which is the result of Professor 
Maxey’s experience in teaching international 
law. It aims to combine a statement of the 
leading cases with an ample text upon the 
subject in the belief that such a work will 
meet the need of law students better than any 
work on the subject previously extant. 
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The attempt is interesting, and Professor 
Maxey brings to it an unusual equipment, but 
in the nature of things an ample text and a 
full collection of cases cannot be included in 
a single volume of moderate size. Two col- 
lections of cases on international law are 
widely known in the law schools of this country: 
that of the late Dr. Freeman Snow of Har- 
vard, published in 1893, and that of Dr. James 
Brown Scott, now solicitor of the State De- 
partment, published in 1902, the latter being 
based upon the former. The cases listed in 
Dr. Snow’s ‘‘ Table of Cases,’’ number 240, 
in Dr. Scott’s 965, in Professor Maxey’s 68. 

Professor Maxey, doubtless to’ economize 
space, omits the dissenting opinions which 
Dr. Scott sometimes in part includes, as in the 
case of The Queen v. Keyn (p. 243). They 
are often of high value. In the case last men- 
tioned, the dissenting opinion, very ably main- 
tained by the minority of one, in favor of 
national jurisdiction over littoral waters, was 
declared to be the law by act of Parliament 
and has stood as such in England ever since. 
Considering the breadth of reading and scope 
of knowledge shown, it is to be regretted that 
so often cases are referred to or facts or opin- 
ions mentioned without any reference to page 
or book to support them. The more laborious 
and precise practice in this respect of almost 
all our eminent text writers on international 
law cannot be abandoned without loss. 
Professor Maxey has purposely thrown the 
emphasis upon the rules of peace and neutral- 
ity rather than of war ‘“‘ because of the con- 
viction that the real interests of nations are 
in peace rather than war, and that time can 
be more profitably spent in the study of the 
means of avoiding strife than in elaborating 
the rules for regulating it.”” However, it must 
be remembered that by far the most impor- 
tant and complex part of the law of war is as 
Professor Holland has pointed out in his valu- 
able “ Studies in International Law,’ that 
which governs the relations of the belligerents 
to neutrals. On page 242 the statement is 
made that ‘‘ The chief countries in which con- 
sular jurisdiction is still maintained are China, 
Egypt, and Persia.’”’ Perhaps this ought to 


be modified. The Christian powers gave up 
much of their consular jurisdiction in Egypt 
some thirty years ago (1876), and by arrange- 





ments with the Ottoman and Egyptian gov- 
ernments courts were then created for the 
trial of civil causes arising between persons 
of different foreign nationalities and suits of 
foreigners against natives, the Egyptian gov- 
ernment, and members of the Khedival family. 
These mixed tribunals, in civil matters within 
their exclusive jurisdiction, superseded the 
consular courts. The foreign judges are ap- 


pointed by the Khedive on the recommenda- 


tion of the great powers, each of which is rep- 
resented by from one to three judges. At 
least three of these judges have been nomi- 
nated by the United States. 

The writer has certainly found Professor 
Maxey’s book full of interest and wide ac- 
quaintance with the authorities, written en- 
tertainingly and. with much facility. The de- 
fects which have been mentioned spring 
mainly from the limitation of space. 

Charles Noble Gregory. 





INTERNATIONAL LAW. In the May 
American Law Review (V. xl, p. 402), Dr. 
Hannis Taylor gives an outline of the prob- 
lems arising from the use of ‘‘ Neutral Terri- 
torial Waters as a Naval Base,’’ which ought to 
be considered and determined by the next 
Hague conference. He illustrates this by an 
account of the Alabama episode and the inci- 
dents of the eastern cruise of the Baltic Squad- 
ron. 


JUDICIARY (U.S. Supreme Court). In the 
July Appleton’s Magazine appears a striking 
article by Frederic Trevor Hill entitled ‘‘ The 
Supreme Court and Coming Events.” It 
opens with some account of the character of 
the early occupants of that Bench and their 
conception of itsfunctions. It shows its power 
as a conservative force, and suggests, as does 
the article by Mr. Bruce elsewhere discussed, 
that it is entering upon a period of great 
danger in dealing with too great conserva- 
tism with the industrial problems that press 
for solution. The author believes that the 
future work of this court will be vastly more 
important to the nation than even that of the 
age of Marshall. 


JURISPRUDENCE. ‘‘ The Growth of Mo- 
hammedan Jurisprudence,” by Abdur Rahim, 
Calcutta Law Journal (V. iii, p. 67"). 
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JURISPRUDENCE. In the May American 
Law Review (V. x1, p. 384) F. Beecher writes of 
‘* Existing Economic Evils, How to Remedy.” 
He pleads for a principle of fundamental law 
whereby the principles of association and of 
competition may be held in check so that one 
cannot assert itself over the other and so as 
to bring about a more equitable distribution of 
wealth and to create equal chances for all. 





JURISPRUDENCE (Stare Decisis). ‘‘ Con- 
formity of Legal Decisions to Ethical Stan- 
dards of Right,” by Alva Grover Tibbetts 
in the May American Law Review (V. xl, 
P- 391), contends that a decision which is 
inconsistent with morals should be disre- 
garded if possible, and that while generally 
ethics are not sufficient to enable a court to 
overturn a well-established precedent it may 
do so where the precedent is clearly unreason- 
able even though of long standing. 





JURISPRUDENCE (see Constitutional Law). 





LEGAL ETHICS, ‘“ The Legitimacy of 
‘ Business Methods’ in the Law,” by Ray- 
mond D. Thurber, Bench and Bar (V. v, p. 51). 





LEGAL ETHICS. In the June American 
Lawyer (V. xiv, p. 244), under the title of 
“The Lawyer’s Conscience,” T. H. Marshall 
contends that the change in the nature of the 
lawyer’s work from an advocate remedying 
the mistakes of his client to the adviser plan- 
ning his course in advance necessitates a 
change in our code of morals. We have, he 
says, ‘“‘ been trained in that school of morals 
which teaches that the lawyer is but a blind 
instrument of fate; that he is but the sword 
wielded by the hand of justice; that in and of 
himself he is nothing; that there is no personal 
responsibility resting upon him if he can appear 
with clean hands in a court of justice and keep 
the solemn vows of his admission to the Bar. 
They do not hesitate to defend criminals, 
and believe that in defending one accused 
of crime they only discharge a duty, and 
that upon them rests no share of the re- 
sponsibility of either punishment or ac- 
quittal. So ingrained has become the idea 
of lack of personal responsibility of the lawyer 
in the discharge of his duties to his client, so 





long as he keeps his personal attitude toward 
court, toward client, and toward opposing 
counsel clean, unspotted, and blameless, that a 
note of warning ought to be sounded to 
members of the profession in view of the 
changed condition of affairs brought about by 
the business age in which we live. 

“This is a marvelous condition of the 
lawyer’s conscience. Only centuries of breed- 
ing which have instilled into him the idea 
that he is separate and apart from the cause 
which he represents could thus induce men of 
such splendid morals to prostitute the finer 
sensibilities of their nature to the service of 
their clients. It seems to me that it but 
needs the bare suggestion that when the 
lawyer turns himself into the scrivener he is 
himself as much responsible as his client for 
any trickery, knavery, dishonesty, or sharp 
practice that may enter into the contract.” 





LEGAL ETHICS. ‘ The Lawyer,” Anon. 
Oklahoma Law Journal (V. iv, p. 368). 





LEGAL ETHICS. ‘“ Legal Ethics and Sug- 
gestions for Young Counsel,’ by Henry W. 
Williams, late justice of the Supreme Court 
of Pennsylvania. George T. Bisel Company, 
Philadelphia, 1906. 

This book was apparently written some 
time ago and is more applicable to the situation 
of the country lawyer than of the modern 
city attorney. Amid much that is obvious 
and elementary it contains much sound 
sense and solid morality, and will be an aid 
to the beginner in applying to the difficult 
questions of practice the simple moral prin- 
ciples which should be our guide. 





LITERATURE. ‘‘ The Law of the Vaga- 
bonds,” by Joseph M. Sullivan, Canadian 
Law Review (V. v, p. 259). 





MORTGAGES (see Sales). 





MUNICIPAL CORPORATIONS  (Consti- 
tutional Law). ‘‘ Validity of Municipal Ordi- 
nances Regulating the Inspection and Sale 
of Milk and Cream,” by Eugene McQuillin, 
Central Law Journal (V. 62, p. 439). 
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PRACTICE. “ Finality of the Award — 
and of the Decree Passed upon the Award,”’ 
by D. C. Banerjie, Allahabad Law Journal 
(V. ili, p. 131). 


PRACTICE. “ Practice in the Municipal 
Court of Chicago,’”’ by Hiram T. Gilbert, //l1- 
nois Law Review (V. i, p. 94). 

PROPERTY. ‘ Third Parties Consent in the 
Law of Alienation of Property in India,”’ by 
S. Varadachariar, Madras Law Journal (V. 
Xvi, p. 83). a 


PROPERTY (Restraints on Alienation). 
‘* Vested Gifts to a Class and the Rule against 
Perpetuities,’’ by Albert Martin Kales, in the 
June Harvard Law Review (V. xix, p. 598), is 
an analysis of a problem put by Professor 
Gray in the second edition of his Rule against 
Perpetuities, where he supposes an immedi- 
ate vested bequest to the grandchildren of a 
living person to be paid to them at twenty- 
five. In England such restraints on aliena- 
tion are invalid. 

‘The result reached by the English cases 
is simply the establishment of a special rule 
—entirely distinct from the Rule against 
Perpetuities — limiting the extent to which 
restraints on alienation, usually valid, may 
be created. In the same way, when you come 
to an American jurisdiction where Claflin v. 
Claflin is law, it becomes absolutely necessary 
to put some limits upon the length of time 
that the trust of an absolute indefeasible 
equitable interest may be made indestruc- 
tible. The direct authority of the English 
cases which have dealt with the restraints on 
anticipation attached to a married woman’s 
estate, and the suggestion of the courts of 
Massachusetts, Illinois, and Pennsylvania, all 
indicate that the rule will probably be well 
settled here that language which, if carried out 
as expressed, may possibly cause the trust of 
an absolute indefeasible equitable interest to 
be or remain indestructible at a time beyond 
the period of a life or lives in being and twenty- 
one years, will be unenforceable. It cannot of 
course be too emphatically stated that this 
is not the Rule against Perpetuities, but a 
new rule limiting the time that the trust of an 
absolute indefeasible equitable interest may 
be made indestructible.” 





The interest in the article is enhanced by a 
delightfully amusing commentary in a note by 
Professor Gray. 


PROPERTY (Torrens Law). An interesting 
account of the operation of the Torrens law 
for ‘“‘ Land Registration in the Territory of 
Hawaii,”’ by Philip L. Weaver, appears in the 
May American Law Review (V. xl, p. 321). 
He concludes that, — 

‘“‘ The system of land registration has proved 
itself a practical working success, well adapted 
to the needs of a rough country, poorly sur- 
veyed, where titles are often difficult to ascer- 
tain. 

‘“‘ The lawyers are its greatest advocates, and 
bankers, incorporated estates, and home own- 
ers are registering their titles, as they acquire 
new lands.” 


PUBLIC POLICY. ‘ Judge-Made Ignorance 
in Pennsylvania,” by Florence Kelley, Chari- 
ties and the Commons (V. xvi, p. 189). 


RAILWAYS. American Street Railway Re- 
ports (Annotated). Vol. iii. Edited by Frank 
B. Gilbert, of Albany Bar. Published Albany, 
N. Y. Matthew Bender & Co. 1906. 

The introduction of electricity as a motor 
power into street cars has not only revolu- 
tionized street transportation, but it has 
diversified the practice of law by developing 
a new line of decisions applicable to the new 
circumstances and conditions; so that now in 
the case of street railways, as in other branches 
of industrial and commercial enterprise, like 
admiralty and insurance, there is a special- 
ized body of law which defines the legal 
status of street railway companies in relation 
to the public in the use of streets above and 
below ground and to passengers, employees, 
travellers, municipalities, and others through- 
out the gamut of street railwaydom. 

Is is always to the inestimable advantage 
of the practising lawyer to have at hand re- 
cent decisions in his own and other jurisdic- 
tions with which he has to deal; and in view 
of the great number of decisions made each 
year relating to street railways, it is very 
difficult to discover and keep at hand such 
cases as will be of service. By this system of 


reports the editor of Street Railway Reports 
has minimized this difficulty. 
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Vol. III, reporting the electric and street 
railway decisions in the state and federal 
courts of the United States, in furtherance of 
the common plan of the series, collects the 
law decided since the publication of Vol. II 
concerning the whole question and arranges 
it by states, reporting at length all the more 
important decisions and giving a digest of 
those of lesser importance, with full footnotes 
in juxtaposition summarizing the holdings in 
other jurisdictions, together with references 
to similar cases in the present and two pre- 
ceding volumes. Vol. III, like Vols. I and 
II, contains a workable index, and with the 
system of cross-references and footnotes will 
be found an encyclopedia for the occasional 
practitioner in street railway law and a neces- 
sity for the regular one. 

Charles M. Davenport. 


RAILWAYS (see Constitutional Law). 


SALES (Chattel Mortgages). Samuel Willis- 
ton in the June Harvard Law Review (V. xix, 
p. 557) analyzes the cases relating to ‘‘ Trans- 
fers of After Acquired Personal Property.” 
The old English doctrine abolished by the Sale 
of Goods act that such a transfer gives a 
legal title good against all the world to the 
property when it comes into existence has 
been followed to its logical limits in few of 
our states but except against purchasers for 
value an agreement to mortgage such prop- 
erty is generally held to be enforceable. The 
grounds for the doctrine are not clearly stated, 
but it is generally regarded as dependent on 
rules of equity such as specific performance. 
It should be noted, however, that under the 
doctrine of appropriation it is perfectly easy 
to draw an agreement so that the legal title 
to future chattel property will pass except so 
far as invalidated by the recording acts. The 
author submits that the only question re- 
garding the propriety of the equitable relief 
is whether public policy should set any 
limits to the power of a man to bargain away 
not only all that he has but all that he ever 
may have. 

There are, however, several doctrines which 
may be infringed by the allowance of these 
equitable liens. 

“1. Recording acts require chattel mort- 





gages to be recorded or the possession of the 
chattels to be transferred. ‘ 

‘2. Chattel property which is transferred 
but of which possession is retained by the 
seller, in many jurisdictions even apart from 
the provisions of recording acts, may be seized 
by the seller’s creditors. 

‘* 3. It is often held to make a mortgage 
fraudulent, if the mortgagor is allowed by the 
terms of the mortgage or by the agreement of 
the parties to withdraw from the mortgage 
the property covered by it, at his pleasure, 
and sell the property as his own. 

‘“4. The Bankruptcy Act forbids prefer- 
ences, and the policy of the act is to secure 
equality of distribution among the bankrupt’s 
creditors.” 

The author then shows how the enforce- 
ment of the doctrine may conflict with these. 
It is the law of bankruptcy, however, which 
he believes most clearly shows the error of 
basing an equitable lien on the insolvency of 
the vendor. Insolvency is the very circum- 
stance which makes it impossible for the seller 
to carry out his contract. 

‘“‘ Every creditor of a bankrupt estate has 
parted with his money in return for a promise 
which has not been kept. All are alike in 
suffering this injustice, and the fact that what 
one creditor gave or was to receive is capable 
of identification seems no reason in natural 
justice why he should be preferred over others 
whose money has gone perhaps to swell the 
estate but who cannot trace what they gave or 
identify what they were promised in return. 

‘The whole subject is in so confused a 
state upon the authorities and its proper solu- 
tion depends so much on rules of policy that 
a statute regulating the rights of the parties 
offers the best solution of the difficulties. If 
a uniform law could be passed in a number of 
states the gain would be greater.”’ 

STATUTES. ‘A Point in the Interpreta- 
tion of Statutes,” by H. B. Higgins, The Com- 
monwealth Law Review (V. ili, p. 155). 





TORTS. ‘Statutory Torts in Massachu- 
setts,’ by Waterman L. Williams, 2d edition, 
$3 net. Little, Brown & Co., Boston. 1906. 

This work is devoted chiefly to the liability 
of cities and towns, etc., under the highway 
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acts and to actions under the employer’s lia- 
bility act, but these two statutes have been 
involved in most of our recent tort litigation. 
It does not purport to give an exhaustive 
citation of cases analyzed in accordance with 
the facts of each, in the manner of many 
modern books on negligence, but it analyzes 
clearly such principles as are involved in these 
cases, especially questions of interpretation, 
and cites the most recent cases. The book 
contains much matter not in the first edition 
and many recent cases not formerly cited. 
The typographical arrangement is a great aid 
to clearness. The work maintains the well- 
known standard of the first edition and will 
be very useful to Massachusetts lawyers in 
clarifying the confusion of principle that is 
resulting from the multiplication of modern 
tort decisions. 





TORTS (Privacy). An anonymous article 
on the “ Right of Privacy,’ suggested by a 
recent Georgia decision conira to the famous 
New York case, which refused to recognize 
any such right, appears in the June Virginia 
Law Register (V. xii, p. 91). 





TRADE UNIONS (see Equity). 


TRUSTS. ‘ Precatory Trusts,” by F. P. 
Betts, Canada Law Journal (V. xlii, p. 369). 








WITNESSES. ‘ Examination of Witnesses,” 
by Dr. Hans Gross, Criminal Law Journal of 
India (V. iii, p. 133). 

WITNESSES (Medical Privilege). ‘‘ An 
Abused Privilege,” by W. A. Purrington, in the 
June Columbia Law Review (V. vi, p. 388), 
criticises especially the New York rule making 
privileged the testimony of medical witnesses 
as to information acquired in a professional 
capacity. He contrasts it with the French 


law forbidding the disclosure of such con- 
fidences outside of court as well as inside. 
‘““There can be no doubt among honorable 
men that one of a physician’s highest duties 
is to keep sacred not only the intimate knowl- 
edge of his patient’s physical condition and 
affairs acquired in the professional relation, 





but especially all that he learned by com- 
munications or observation under the seal of 
confidence; but it is not his highest duty nor 
could the law safely allow it to be so considered 
to abstain from testifying whenever in his 
judgment an answer would involve a breach 
of professional confidence. The popular idea 
that physicians are bound absolutely to keep 
secret their knowledge of a patient’s condition 
is mistaken: were it true, the obligation would 
be broken daily.” 

The New York statute has been construed 
strictly and results in many anomalies. It 
does not protect the confidences which most 
deserve to be guarded. One finds few reported 
cases where the privilege is claimed to cover a 
secret, but it is usually invoked to win a case 
and is a conspicuous abuse in personal injury 
litigation. It has been ‘“‘ suggested that the 
effort to suppress such evidence would defeat 
its own purpose by prejudicing jurors. Un- 
fortunately the event does not seem to have 
borne out the prophecy; for although it has 
been held that the jury may draw inferences 
from the failure to produce the attending 
physician or to exclude his testimony, yet 
they seem, as a rule, little disposed to do so, 
entering into the spirit of the game and 
appreciating the technical success of the 
advocate who excludes the testimony. The 
burden of proof seems to be upon those who 
support a rule designed to suppress the truth 
that the court is seeking. That burden can 
only be sustained by showing that in a juris- 
diction where the rule does not obtain the 
relation between patient and physician is less 
regarded, that greater injustice prevails in this 
respect, and that confidence is more often 
disclosed. For the confusion in judicial opin- 
ions the fault lies not with the courts so much 
as with the statute. Judges have taken the 
law as they found it. They have been dom- 
inated by the idea that they were really 
protecting the innocent secrets of the sick. 
The fact seems to have been otherwise. It 
certainly seems desirable that if these statutes 
be not repealed altogether they should be 
modified so as not to enable the unscrupulous 
to suppress in evidence what is no secret 
outside the court room.” 
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NOTES OF THE MOST IMPORTANT RECENT CASES 


COMPILED BY THE EDITORS OF THE NATIONAL 


REPORTER SYSTEM 


AND ANNOTATED BY 


SPECIALISTS IN THE SEVERAL 
SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








ASSUMPSIT. (Duress.) Conn. — A union com- 
posed of bricklayers and plasterers, and organ- 
ized to promote the welfare of its members, 
voted to refuse to handle brick from any manu- 
facturer delivering brick to boss masons employ- 
ing non-union men, and notice of this resolution 
was served on the manufacturers. Subsequently 
a manufacturer sold brick to a boss mason em- 
ploying non-union men. Learning of this the 
union voted to place damages at $100 against the 
manufacturer. Afterwards the manufacturer be- 
gan to deliver brick to a boss mason employing 
union men. The union demanded payment of 
the $100 under threat, that unless the same was 
paid the men employed by the boss mason would 
refuse to handle the brick, and payment was 
made. In March v. Bricklayers and Plasterers 
Union No. 1, 63 Atlantic Reporter, 291, it is held 
that this payment was extorted by means of 
threats in violation of a statute of Connecticut, 
punishing any person who shall threaten to com- 
pel another against his will to do an act which 
such person has a legal right to do, and conse- 
quently that the manufacturer was entitled to 
recover the money. The action of the union in 
extorting the payment is held not to be justifi- 
able, either on the ground that its members had 
a right to decline to handle the manufacturer’s 
brick and also had the right to waive the exercise 
of that right on such conditions as they might 
impose or on the ground that the action of the 
union merely amounted to an exercise of the 
right of fair trade competition. 





CONSTITUTIONAL LAW. (Civil Rights — 
“¢ Jim-Crow Cars.”) Fla.— Three related and 
entirely consistent cases recently decided by the 
Supreme Court of Florida throw considerable 
light upon the constitutional requirement as to 
legislation relative to the separation of the races 
in public conveyances. In State v. Patterson, 
39 Southern Reporter, 398, the court had under 
consideration a statute requiring street car com- 
panies to provide separate compartments in their 





cars for the Caucasian and African races and 
prohibiting persons of either race from occu- 
pying the compartment of the car set apart for 
the other race, but containing a provision that 
the act should not apply to colored nurses having 
the care of white children or sick white persons. 
This act was held to be in conflict with the 14th 
Amendment to the Federal Constitution, because 
giving to the white race the privilege of being 
accompanied by negro nurses while denying to 
negroes the privilege of being accompanied by 
white nurses; or, as the court puts it, it gives to 
the African nurse the right to space in either part 
of the car and withholds from the Caucasian nurse 
the same privilege, thereby discriminating be- 
tween the races in favor of the African nurse as 
against the Caucasian person of the same occu- 
pation. In view, very probably, of this holding, 
the city council of Pensacola passed an ordinance 
also requiring separate compartments for the two 
races, but providing in general terms that it should 
not be construed to apply to nurses attending 
children or invalids of the other race. This ordi- 
nance is held in Crooms v. Schad, 40 Southern 
Reporter, 497, to be free from the vice of the 
statute and, with respect to the exception of 
nurses, it is declared that such exception was a 
proper and reasonable classification and did not 
render the ordinance invalid, unjustly discrim- 
inative, or unreasonable. An ordinance of much 
the same nature enacted by the city of Jackson- 
ville, but containing no provision at all as to 
nurses, was upheld as against an attack on the 
ground that it was unreasonable, the court hold- 
ing that a passenger on a street car has no right 
to any particular seat nor to a seat in any particu- 
lar end of the car and that a regulation of a street 
car company, acting pursuant to the ordinance, 
by which seats in the rear end of its cars were 
assigned to the use of colored passengers and 
seats in the front end to white passengers, was 
not an unreasonable regulation nor an unlawful 
discrimination between the races. Patterson v, 
Taylor, 40 Southern Reporter, 493. 
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CONSTITUTIONAL LAW. (Due Process — 
Game Laws.) N.Y. A decision which while 
doubtless correct under the statute, neverthe- 
less goes beyond the object sought to be accom- 
plished by game laws, is contained in People ex 
rel Hill v. Hesterberg, 76 Northeastern Reporter, 
1032. The case holds in common with a number 
of other cases that a statute prohibiting possession 
of game during the closed season, even though 
the game comes from without the state, is not 
unconstitutional as depriving a person of property 
without due process of law. Act Congress, May 
25, 1900, providing that all dead game, whether 
animals or birds, the importation of which is pro- 
hibited, or any dead game carried into a state or 
territory for use, sale, or storage there, shall at 
its arrival be subject to the operation of the laws 
of such state, enacted in the exercise of the police 
powers, to the same extent as if such game had 
been produced in the state and shall not be ex- 
empt therefrom by reason of being introduced in 
original packages, is construed as conferring on 
any state the right to enact laws prohibiting the 
possession of dead game within certain periods, 
whether taken within or without the state. The 
final holding in the case, while perhaps a necessary 
consequence of the ones just mentioned, seems to 
carry the effect of the state laws much beyond the 
object sought to be accomplished, which is merely 
the effective protection of game within the state. 
This holding is that where the warrant for the 
arrest of a defendant for violating the game laws 
was based on an affidavit that he had in his pos- 
session within the prohibited time certain dead 
game birds, ‘‘ namely an imported golden plover 
and an imported grouse,” the further statement 
that such birds were different varieties of game 
birds from the game birds known as plover and 
grouse in the state of New York, and from any 
birds native of America, cannot be urged as a 
defence. This holding is made all the more strik- 
ing by the fact that the birds in question were 
imported from England and Russia. 


CONSTITUTIONAL LAW. (Election Laws.) 
Ill.— In people v. Board of Commissioners of 
Chicago, 77 Northeastern Reporter, 321, the Illi- 
nois primary election law is held unconstitutional 
on a number of different grounds, most of which 
are fairly obvious; for instance, the law provides 
that in senatorial districts consisting of two coun- 
ties, not more than two persons of the same politi- 
cal party, that is one candidate for senator and 
one for representative, shall be nominated from 
any one county. It is reasonably clear that this 
provision is in conflict with the provision of IIli- 
nois Constitution, Art. iv, sec. 3, fixing the eligi- 





bility for the office of senator or representative 
by requiring that he shall reside in the senatorial 
district for two years next preceding his election. 
It is also held that the provision of the law that 
in Cook County no party shall hold a primary 
election unless it cast twenty per cent of the vote 
at the last election for president, while outside 
of that county a political party which cast ten 
per cent of the total vote at the last presidential 
election may hold a primary election, is special 
legislation and invalid, and is also objectionable 
as an interference with the equality of rights and 
freedom of voters in the different counties. The 
law provides that voters in the state at large 
outside of Cook County may vote at primary 
elections by stating their present party affiliations, 
while a voter in Cook County is denied the right 
to vote, if he has voted at the primary election 
of another party within two years. This provi- 
sion is deemed invalid on much the same ground 
as that on which the preceding one was found 
objectionable, and with respect to both of these 
it is held that the differing conditions in the 
state at large and in Cook County do not furnish 
any reasonable basis of classification justifying 
the special regulations with respect to Cook County. 


In addition to those above mentioned, the court 
states some other grounds of constitutional objec- 
tion to the Illinois primary election law of 1905, 
one of which deserves special notice. The opinion 
says: This act provides that the county central 
committee of each political party shall determine 
whether the county officers shall be nominated at 
the primary election by the voters or by delegates 
chosen at such election, and also whether the 
candidates shall be nominated by a majority or 
plurality vote. If a committee decides that a 
majority shall be necessary, this is to be the law; 
but if they decide that a plurality shall elect, the 
candidate is to be chosen by a plurality vote. The 
provision amounts to a delegation of legisla- 
tive authority to county central committees to 
determine what the substantial features of the 
law shall be, and it is therefore void. 

This holding presents an entirely new point in 
the law of primary elections. The provision that 
the party is to determine whether candidates are to 
be nominated by delegate conventions or by direct 
primary election, which the court does not con- 
demn specifically, is found in the laws of many 
other states; and unless the party is to be deprived 
of the power of prescribing rules of procedure for 
its conventions, it will also decide ultimately 
whether a majority or a plurality shall elect. The 
provision condemned by the court was therefore no 
more than a recognition of party autonomy along 
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traditional lines. While the validity of primary 
election laws was formerly questioned on the 
ground that they unduly impaired the freedom of 
party action, it might be fairly asked in view of this 
new ruling to what extent the law, if it meddles 
with the matter at all, may leave the regulation of 
primary elections to the party management. The 
application of the doctrine of non-delegatability of 
legislative powers carries a new element of doubt 
into primary election legislation. 

Since the decision in the above case, the legis- 
lature of Illinois, convened by Governor Deneen in 
special session for this purpose, has enacted a new 
primary law, which is supposed to have eliminated 
the defects in the former law pointed out by the 
Supreme Court. EF 


CORPORATIONS. (Foreign, Practice.) Mo. 
— The attempt of the state of Missouri to obtain 
sufficient information as to the methods of the 
Standard Oil Company on which to found a prose- 
cution for violation of the anti-trust act of that 
state has given rise to a decision as to the validity 
of a portion of the statute which it seems has not 
been passed upon before. State v. Standard Oil 
Company of Indiana, 91 Southwestern Reporter, 
1062. That part of the statute which provides 
that when the attorney-general in proceedings 
against a corporation under the anti-trust law 
files in court a statement giving the names of the 
non-resident officers of the corporation whose 
testimony he desires, the court shall issue a notice 
to the attorney of record for the corporation 
notifying him that the testimony of the persons 
named is desired and requiring him to have them 
present at the time and place fixed for their ex- 
amination, is construed as merely providing a 
means of notifying a defendant through its at- 
torney and declaring that notice to an attorney 
of record shall be notice to the client and is held 
to be valid. Foreign corporations doing business 
in the state are to be regarded as being bound by 
the provisions of this statute on the principle that 
a state may prescribe the conditions on which a 
foreign corporation may do business therein, and 
that where a foreign corporation comes into the 
state for business purposes pursuant to the terms 
prescribed by the legislature a contract binding 
the corporation to obey existing laws is implied, 
and that therefore with respect to this particular 
statute, foreign corporations must be regarded as 
having agreed that notice to their attorneys under 
the statute shall be notice to them. 


DESCENT AND DISTRIBUTION. (Legisla- 
tive Power.) Kans. — A case the reasoning in 
which seems to be somewhat in conflict with an- 
alogous cases from other jurisdictions, is that of 





McAllister v. Fair, 84 Pacific Reporter, 112. The 
decision here is that the power to declare the rule. 
for the descent of property is vested absolutely in 
the legislature, and that where it has provided in 
plain and peremptory language that a husband 
shall inherit from his deceased wife and made no 
exception on account of criminal conduct, the 
court is not justified in reading into the statute a 
clause disirheriting a husband because he feloni- 
ously killed inis intestate wife for the purpose of 
acquiring her property. In answer to the natural 
argument that a literal interpretation of the 
statute might operate in some instances to en- 
courage crime and contravene public policy, the 
court says that that is no reason why a plain, 
statutory provision should be disregarded nor 
why the court should attempt to determine the 
policy of the state on the question. The whole 
opinion proceeds practically upon this ground, 
the substance of the court’s argument being con- 
tained in the statement that the right to deter- 
mine what is the best policy of the people is in 
the legislature, and that courts cannot assume 
that they have a wisdom superior to that of the 
legislature and proceed to inject into a statute a 
clause which in their opinion would be more in 
consonance with good morals or accomplish bet- 
ter justice than the rule declared by the legisla- 
ture. 


In holding that the legal title passes to the 
murderer in such cases, so that an innocent pur- 
chaser from him will take superior to the claims of 
those who would take next after the murderer, this 
case would seem to be sound in principle and in 
accord with the weight of authority. The descent 
of the legal title is fixed by the statute, and the 
courts have no power of amending it. The true 
solution of such cases was pointed out long ago in 
a note in 4 Harv. Law Rev. 394. Granting that the 
legal title has passed, equity might still hold the 
murderer as constructive trustee and require him 
to surrender his ill-gotten title. The overlooking of 
the equitable solution of these cases and criticism 
of cases passing upon the legal title only as out 
of line with good morals is a striking instance of 
what I have ventured to call the decadence of 
equity (5 Columbia Law Review, 20). 2 

The principal case was a proceeding begun in 
the Probate Court to obtain a distribution of the 
murdered wife’s personal estate. The husband, 
who was under life sentence for the murder of his 
wife, assigned his interest as sole distributee of 
her estate to the attorney who defended him. 
Considering that under the Kansas statutes a per- 
son sentenced to confinement for life ‘‘ shall there-. 
after be deemed civilly dead’ (General Stats. 
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Kans. 1901, § 2301) and that the Kansas statute 
which gives to persons confined in the Penitentiary 
for less than life the right to contract about their 
real and personal property (Laws of Kans. 1905, p. 
214) by implication denies such rights to life con- 
victs, it seems strange that the validity of the assign- 
ment was not questioned. That it was open to 
attack is apparent from Williams v. Shackleford, 
97 Mo. 322, where, under a statute like that in 
Kansas, a mortgage by a convict whose civil rights 
were suspended was held void. As civil death 
will prevent a man from inheriting property 
(Estate of Donnelly, 125 Cal. 417), so it should 
prevent him from assigning his rights in property. 

On the point considered by the court, the case 
would seem to cite all the authorities and to lay 
down the right rule. While, however, as a matter 
of law an estate is distributable to the distributee 
who murders the intestate for gain, a court of 
equity should deprive him of the benefit of his 
crime by holding him as trustee for those who 
would take if he did not exist. The reason why 
the murderer is allowed to take title is that innocent 
purchasers for value from him may be protected. 
But for them the courts would doubtless have no 
more difficulty in going against the express words 
of the statute of Descents and Distributions than 
the California court had in Estate of Donnelly 
supra or than a court of equity experiences with 
reference to the Statute of Frauds. The fact that 
the assignee was not innocent and that his assignee 
would necessarily take subject to equities would 
seem to be the real justification for the doctrine 
laid down in New York Mut. Life Ins. Co. v. Arm- 
strong, 117 U.S. 591, that the assignee of a life 
insurance policy cannot recover on it where he 
deliberately murders the insured; and the doctrine 
that equity should make the murderer a trustee 
where he does get anything is supported by the 
fact that in at least one insurance case, where the 
beneficiary could not recover because she murdered 
the assured, it was determined that the company 
should hold the insurance money for the assured’s 
representative (Schmidt & Northern Life Assoc. 112 
Iowa, 41). 

The doctrine that a court of equity will hold the 
murderer as trustee was laid down in cases where 
a testator was murdered by a devisee (see Ellerson 
v. Westcott, 148 N. Y. 149, 154), but applies with 
equal force to the cases of an heir and of a dis- 
tributee. It is called for by sound public policy. 

Geo. P. Costigan, Jr. 

The writer does not concur in the statement that 
this case is “‘ somewhat in conflict with analogous 
cases from other jurisdictions.’’ Similar questions 


have arisen frequently, and the decisions have 
been almost uniformly in accordance with the 





doctrine of the Kansas Court. (See 14 CYC 62. 
Also in re Kuhn, 125 Iowa, 449.) Indeed, about 
the only thing left open to comment on the sub- 
ject is the failure of the legislatures, after so many 
warnings, to amend existing statutes in such man- 
mer as to remove the incentive to murder an 
ancestor or testator for the purpose of anticipating 
an inheritance or devise. It would be well for the 
bar associations of many states to press the matter 
upon the attention of their legislators. “se 

DIVORCE. (Desertion — Domicile.) Mass. 
In Franklin v. Franklin, 77 Northeastern Re- 
porter, 48, the Supreme Judicial Court of Massa- 
chusetts holds that where a resident of a foreign 
country emigrates to America to better his con- 
dition, the action of his wife in refusing to ac- 
company or follow him without other excuse than 
disinclination to leave her native land, is deser- 
tion, entitling the husband to divorce. The court 
concedes that the right of the husband as head of 
the family to select a domicile is not absolute, 
but must be exercised with some reference to the 
welfare of the wife. In spite of this, the deter- 
mination of the matter must, it is held, be left in 
the first instance and ordinarily to the husband, 
upon whom rests the legal duty of providing for 
his family as well as himself; and in view of the 
fact that the change of domicile desired by the 
husband in this case would have involved no 
change of race or language, and since a denial of 
the husband’s right to change his location in order 
to better the interests of himself and his family 
would result in impeding social progress and 
individual advancement, it is held that the wife 
was not justified in refusing to come to this country 
upon the husband’s request. 


DIVORCE. (Vagrancy.) Mo. Ct. of App. — 
The St. Louis Court of Appeals delivers a very 
comforting decision in Gallemore v. Gallemore, 
gt Southwestern Reporter, 406. A provision of 
the Missouri statutes, declaring that every able- 
bodied man who shall neglect or refuse to sup- 
port his family, shall be deemed a vagrant, and 
that when the husband shall be guilty of such 
conduct as to constitute him a vagrant, the wife 
shall be entitled to a divorce, is construed and it 
is held that where a physician of good habits en- 
deavored to establish a practice, maintained an 
office where he waited for patients, and attended 
to such calls as he had, contributing his entire 
income from his practice to the support of his 
wife and himself, he was not a vagrant within 
the meaning of the statute, though he did not 
succeed in earning enough to support his wife 
and himself, and she was compelled to contribute 
to their support from her separate means. 
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EVIDENCE. (Experiments — Insurance.) Ia. 
— An exceedingly interesting holding on the ques- 
tion of admissibility of evidence of experiments is 
contained in Tackman v. Brotherhood of Ameri- 
can Yeomen, 106 Northwestern Reporter, 350. 
The action was on a mutual benefit certificate, 
and the association defended on the ground that 
insured had committed suicide. The only facts 
that appeared were that deceased went to his 
barn to get his team’and about an hour afterward 
was found dead, suspended by the neck from a 
tie strap attached to a bridle hanging on a peg 
where deceased usually kept his harness. At 
trial a witness testified that he had hung a bridle 
with a tie strap attached on the peg, throwing the 
tie strap over the peg so as to leave it hanging 
down, and by a series of experiments had discov- 
ered that if he walked towards the bridle and 
stumbled and fell with his head in the loop formed 
by the strap, it was drawn around his neck in 
such a way that it caught or drew over itself, and 
would have choked him to death had he not gained 
his balance. The witness was a man of about the 
same height and weight as deceased, and a num- 
ber of experiments showed that the result men- 
tioned ensued about three times out of four. 
This evidence it was held was admissible as throw- 
ing light upon the manner in which the death 
might have occurred, the court observing that 
while an accident of that nature might be exceed- 
ingly rare and possibly might never have occurred 
before, that did not furnish a sufficient reason for 
saying that it did not happen, since the novel, 
unexpected, and unforeseen against which no man 
may safely calculate transpires every day. Con- 
sidering the presumption against suicide arising 
from love of life as evidence in the case, the court 
regards the inference that death might have re- 
sulted in the manner shown by the experiments 
as quite as probable as the inference that deceased 
committed suicide. 


In the recent notorious Tucker murder case 
(Commonwealth v. Tucker, 189 Mass. 457) the 
trial court had occasion to consider an almost 
similar question, excluded the evidence of experi- 
ments and was sustained by the higher court. The 
question arose whether the azygous vein of the 
victim was severed by the stab in the back. Each 
side called experts, of whom the court satirically 
commented, “‘ Each taking the view favorable to 
the side by which he was called.’”? One of the 
defendant’s experts having expressed his opinion was 
asked if he had made any experiments for the pur- 
pose of “ ascertaining that opinion,” and in reply 
said he had. The defendant then asked him what 
experiments he had made. This, upon objection, 
was excluded, the court ruling that it was incom- 





petent and immaterial to show the nature of the 
experiment. The Supreme Judicial Court in part* 
said: 

“Whether the details of an experiment not 
otherwise material may be shown as having some 
bearing as substantive evidence upon a question 
on trial depends upon the nature of the question and 
that of the experiment. If, for instance, the question 
be with reference to the operation, chemical or other- 
wise, of some natural force which acts uniformly 
under any given conditions, and the conditions under 
which the experiment is made are shown to be so 
similar to those which existed in the case on trial that 
the court can see that the experiment may be really 
of assistance to the jury, the details of the experi- 
ment may be put in as independent evidence. The 
true ground of admitting the details and result of 
such an experiment is that it may be of assistance, 
but the question whether it may be or whether it 
may or may not lead to too many collateral ques- 
tions is largely within the discretion of the court. 
It is manifest that in view of the nature of the 
question in dispute, namely, whether the azygous 
vein was cut by the stab in the back, taken in con- 
nection with the difference necessarily existing 
between the conditions in the case on trial and 
those under which the experiment was performed 
and the obvious difficulty, if not impossibility, of 
ascertaining whether such difference had any 
material effect upon the result, the court was fully 
justified in excluding the experiment or any 
inquiry into its nature.” 

Lee M. Friedman. 


INSURANCE. (Benefit Certificate.) Kans. —- 
A strict construction of a by-law of a fraternal 
insurance society comes from Kansas in Taylor v. 
Modern Woodmen of America, 83 Pacific Reporter, 
1099, where it is declared that a by-law which 
provides that if any member shall become 
intemperate in the use of drugs the benefit certifi- 
cate held by such member shall become abso- 
lutely null and void as to benefits, and all pay- 
ments previously made thereon forfeited, does 
not apply to the case of a member who, prior to 
the enactment of such by-law, had become in- 
temperate in the use of drugs and continued so 
thereafter. 


INSURANCE. (Construction — Forfeiture.) 
Kans. — Garner v. Milwaukee Mechanics’ Insur- 
ance Company, 84 Pacific Reporter, 717, lays 
down a doctrine as to which it may at least be 
said that there are many opposing cases. It is 
here declared that the word “interest ’’ in a for- 
feiture clause of an insurance policy, which pro- 
vides that the policy shall become void if any 
change shall take place in the interest, title, or 
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possession of the subject of insurance, has appli- 
cation only where the insured owns and insures 
an interest less than title, and has no application 
where the insured owns the title; consequently, 
where the insured owned the title of the subject 
of insurance and after the execution of the policy 
made an executory contract to convey the prop- 
erty, under which the consideration was fully 
paid but no transfer either of title or possession 
had been actually made, there had been no change 
in interest, title, or possession within the meaning 
of the forfeiture clause quoted. 





MONOPOLIES. (Express Companies — Ex- 
clusive Contracts.) Tex. Sup. Ct.— The anti- 
trust statute of Texas has recently received a 
construction which has a tendency to somewhat 
broaden the scope of the statute and give it appli- 
cation to agreements not previously held to be 
within its provisions. 

The statute requires every railroad to furnish 
reasonable and equal facilities, upon reasonable 
and equal rates, to all corporations engaged in 
the express business. Another statute defines a 
trust as a combination of capital, skill, or acts of 
two or more persons to create or carry out re- 
strictions in the free pursuit of any business auth- 
orized by the laws of the state or to prevent or 
lessen competition in the transportation of mer- 
chandise, and makes a trust unlawful. 

Under this statute, it is held in State v. M., K. 
& T. R. Co., 91 Southwestern Reporter, 214, 
that a contract between a railroad company and 
an express company whereby the latter was given 
exclusive privileges and the former bound itself 
not to contract with others to do an express busi- 
ness on the road, and agreed that in case privi- 
leges should be accorded others by legislation or 
judicial proceedings, the express company in ques- 
tion should have credit for the sums paid by other 
companies, was violative of the anti-trust statute. 


MUNICIPAL CORPORATIONS. (Bonds.) Colo. 
— In view of the apparently growing inclination 
of cities to give municipal aid to the erection of 
structures designed for auditorium purposes, we 
call attention to the recent holding of the Supreme 
Court of Colorado in City and County of Denver 
v. Hallett, 83 Pacific Reporter, 1066. The court 


there declares that Colorado Constitution, 120, 


granting home rule to the city of Denver and 
providing that the people in the city shall always 
have the exclusive power of making, altering, re- 
vising, or amending their charter, bestowed upon 
the people all the power possessed by the legisla- 
ture, so that they were authorized to provide by 
charter for the erection of an auditorium, to pur- 





chase a site therefor, and to issue bonds to dis- 
charge the indebtedness arising from its con- 
struction. 





MUNICIPAL CORPORATIONS.  (Franchises.) 
U. S. S. C.— A number of related points deter- 
mining the charter rights of street railways in the 
city of Chicago are contained in Blair v. Chicago, 
26 Supreme Court Reporter, 427. The right of 
the city to fix the term during which street rail- 
Way companies may occupy the streets is declared 
by the holding that the authority given to the 
city under acts, February 14, 1859, and February 
21, 1861, to fix the terms and conditions upon 
which the street railway companies chartered by 
these acts with a corporate life of twenty-five 
years should occupy its streets, includes the 
power to fix the term of such occupation. Prob- 
ably the decision of paramount importance is to 
the effect that the right to use the streets of 
Chicago for street railroads was not extended to 
ninety-nine years without reference to any limi- 
tation of time fixed by the municipality by the 
amendatory act of February 6, 1865, which ex- 
tended from twenty-five to ninety-nine years, the 
corporate life of the companies created by the 
acts formerly referred to, and also gave the right 
to construct and maintain street railways on 
streets designated by the common council upon 
terms and conditions approved by such council. 
It is held that the right to operate the street 
railways until the city should exercise its re- 
served right to purchase them is confined to the 
streets designated in the original ordinances and 
such later ordinances as indicate a purpose to 
preserve the permission of the original ordinance, 
and does not, by reason of the fact that the street 
railway system has become a unity, extend to 
the rights of occupancy acquired in other streets 
so as to continue such right until the purchase of 
the entire system. 


MUNICIPAL CORPORATIONS. (Ordinances 
— Billboards.) N. J. — The popular movement 
looking towards the abolition or at least regulation 
of billboards receives a setback in the case of 
City of Passaic v. Patterson Bill Posting, Adver- 
tising, and Sign Painting Company, 62 Atlantic 
Reporter, 267. An ordinance requiring that sign- 
boards should be constructed not less than ten 
feet from the street line and that no sign or bill- 
board shall be at any point more than eight feet 
above the surface of the ground, is held to be a 
regulation not reasonably necessary for the pub- 
lic safety and not justified as an exercise of the 
police power. It is pointed out that in all cities 
fences and buildings are erected on street lines, 
involving the same or even greater possibility of 
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danger from severe storms or natural decay, and 
that it would hardly be contended that a munici- 
pality would be authorized by the legislature to 
compel the owners of buildings already erected to 
take them down and move them ten feet back 
from the street line. Yet the danger to the public 
from bricks or slates, ice and snow falling from 
the building is much greater than any possible 
danger from a billboard. In determining whether 
a regulation is reasonably necessary to secure the 
public safety, and therefore within the police 
power, existing habits and customs are of great 
weight, and the universal custom of building upon 
the street line is evidence that the public safety 
does not require that structures like billboards 
should be set back from the line. The very fact 
that the ordinance is directed against sign and 
billboards only and not against fences, indicates 
that some consideration other than the public 
safety led to its passage. It is probable that the 
enactment of the ordinance was due rather to 
zsthetic considerations than to considerations of 
public safety. A man may not be deprived of 
his property because his tastes are not those of his 
neighbors. Aisthetic considerations are a matter 
of luxury and indulgence rather than necessity, 
and it.is the right of all which justifies the exer- 
cise of police power to take private property with- 
out compensation. 


This decision is in entire accord with a recent 
well-considered case on the same subject in Massa- 
chusetts. 

Commonwealth v. Boston Advertising Co., 188 
Mass. 348. In that case a statute (Statutes 1903, 
C 158) authorized the Metropolitan Park Commis- 
sion, and the officers having charge of public 
parks and parkways, to ‘“‘ make such reasonable 
rules and regulations respecting the display of 
signs, posters, or advertisements in or near to, and 
visible from public parks and parkways entrusted 
to their care, as they may deem necessary for pre- 
serving the objects for which such parks and 
parkways are established and maintained.” Un- 
der this authority a regulation was established 
forbidding the erection, maintaining, or displaying 
a sign visible to the eye within the park or park- 
way without written permission of the Commission, 
and the defendent was prosecuted for so doing 
without such permission. This rule was held a 
taking of property, and as no compensation was 
provided it was held invalid. But the court 
added: ‘“‘ We do not hold that no valid rules as to 
signs, posters, or advertisements on land near to 
public parks or parkways can be made under 
Statutes 1903, C 158. Rules intended to prohibit 
advertisements of indecent or immoral ten- 
dencies, or signs dangerous to the physical safety 





of the public, no doubt would be reasonable within ’ 
the meaning of the statute and invalid.” 
Lee M. Friedman. 


This is but one of a long line of decisions which 
deal with the right of the individual to the acquisi- 
tion of property and to manage and enjoy the 
same. It is in line with the so-called ‘spite 
fence ’”’ cases, the building line cases, and with 
cases which pass upon the right of the municipality 
to refuse a building permit when the building 
sought to be constructed is not in harmony with 
others in its vicinity or with plans which the 
authorities approve. In by far the larger number 
of the adjudicated cases the courts have asserted 
as a principle of the common law that the right of 
the owner to use his real estate as he pleases is 
practically unlimited provided that there arises 
from such use no actual physical detriment or 
danger to others or an annoyance so tangible or 
physical as to amount to a nuisance, and that the 
motive which inspires the particular use cannot 
be inquired into. See exhaustive brief in L.R.A. 
Vol. 40, p. 177. Although they have, where the 
legislatures have seen fit to extend the common law, 
sustained statutes whose aim has been to restrain 
and prohibit uses of private property which are 
palpably malicious and useless in their nature and 
where no benefit or advantage save that of the 
gratification of hatred and spite has been reason- 
ably inferable or reasonably possible (see Ride- 
out v. Knox, 148 Mass. 368, Brief L.R.A. Vol. 
40, p. 181), they have in the absence of statute, 
and this even in the case of spite fences, steadily 
denied the existence of a common law right to 
light, air, or view which the parties injured by 
such structures may invoke. See Litts v. Kessler, 
54 Ohio. St. 73, 40 L.R.A. 175 and brief L.R.A. 


‘Vol. 40, p. 177. They have refused to recognize 


injuries which cannot be definitely measured and 
whose existence or non-existence must depend 
upon the degree of cultivation or taste possessed 
by each particular judge, jury, commissioner, or 
community, and concerning which there can be no 
uniformity of opinion. They have steadily refused 
to recognize the existence of any aesthetic prop- 
erty rights in such cases either in the owners of 
adjacent property or in the public at large, and 
have refused to adopt the idea now so prevalent 
upon the continent of Europe and which in the 
past has done so much to beautify and refine the 
old world, that the cultivation and the preservation 
of the aesthetic is essentially a governmental 
function. Though they have been willing to sus- 
tain building line and other building restrictions 
when inserted in the deed and consented to by the 
parties, and have been willing to look upon such 
as covenants running with the land, they have 
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refused to sanction the enforcement of building 
line regulations which have been imposed by the 
public or the municipality when such have been 
prompted by aesthetic motives merely and have not 
been grounded upon considerations of public health 
or safety. City of St. Louis v. Hill, 116 Mo. 527; 
Bostwick v. Sams, 95 Md. 400. The case abstracted 
above therefore expresses no new principle of law. 
It is to be noted also that it does not merely hold 
that “‘a man may not be deprived of his property 
because his tastes are not those of his neighbors,” 
but goes still farther and holds that the collective 
public even has no right to set up a standard for 


him. A. A.B. 
NEGLIGENCE. (Evidence — Res ipsa loqui- 
tur.) Md.— Strasburger v. Vogel, 63 Atlantic 


Reporter, 202, contains a good illustration of the 
limitations of the doctrine of res ipsa loquitur. 
The action was for injuries to a pedestrian who 
was struck byea brick falling from the chimney 
of defendant’s house. There was no evidence 
that the chimney was out of repair, and it was 
shown that certain persons were on the roof of 
the house and leaned on the chimney at the time 
the brick fell. These persons were there without 
defendant’s knowledge, and did not get on the 
roof through his premises. The court declares 
that an inference of negligence may be deduced 
from all the circumstances attendant on and sur- 
rounding an accident, if the injuries result from 
an event not only in its very nature destructive 
of the safety of persons or property, but also so 
wrongful in its quality as to permit no inference 
except that of negligence, but holds that the evi- 
dence in this case did not justify a charge author- 
izing a verdict for plaintiff, unless defendant 
should show that the falling of the brick was not 
caused by his negligence. 





NEGLIGENCE. (Evidence — Res ipsa loqui- 
tur.) N. ¥.— Another decision as to the limi- 
tation of the res ipsa loquitur rule comes from 
New York in the case of Duhme v. Hamburg- 
American Packing Company, 77 Northeastern 
Reporter, 386. The facts in this case were that 
the plaintiff, who was an infant, was standing 
with his mother on a pier awaiting the arrival of 
a transatlantic steamship, and was struck in the 
face by a steel hawser with which the steamship 
was being warped to the pier, the accident being 
caused by the breaking of an iron shackle with 
which the hawser was fastened to a mooring post. 
There was no evidence of negligence on the part 
of defendant except that arising from the sudden 
breaking of the shackle, and defendant showed 
that the pier was safe had plaintiff and his mother 
kept within the shelter thereof as they were 





warned to do by the defendant’s servants, and 
that the breaking of the shackle was not due to 
any negligence in handling the hawser or any 
defect in the material. The court announces that 
the rule of res ipsa loquitur, where the relations 
between the parties are not of a contractual 
character, can only operate where there are actu- 
ally shown such facts and circumstances in the 
nature of defendant’s undertaking and of the 
accident itself from which the jury are able, if 
not compelled, to draw the inference of negli- 


. gence, citing Griffen v. Menice, 166 N. Y. 188, 


59 N. E. Rep. 925, 52 L. R. A. 922, 82 Am. St. 
Rep. 630. If the plaintiff were a passenger, that 
relation would require the exercise of the highest 
degree of care, and would render the defendant 
liable for the slightest neglect against which 
human prudence and foresight might have guarded. 
This plaintiff, however, is held not to be so cir- 
cumstanced towards the defendant as that the 
mere fact of the accident furnished a reason for 
the inference of negligence, or exempted him 
from the general rule that negligence must be 
established, actually or inferentially, from facts 
proved when charged as a cause of action. 





NUISANCE. (Injunction.) U.S. S. C.— The 
Chicago Drainage Case, officially known as State 
of Missouri v. State of Illinois, which was decided 
on demurrer in 21 Supreme Court Reporter, 331, 
has reached a final decision which is reported in 
26 Supreme Court Reporter, 268. It is there held 
that the discharge into the Mississippi River from 
an artificial drainage canal of the sewage of Chi- 
cago mixed with a large amount of pure water 
from Lake Michigan, will not be enjoined at the 
instance of the State of Missouri on the ground 
that the sewage poisons the water supply, where 
the evidence tending to show such infection, 
though disclosing an increase in the deaths from 
typhoid fever in St. Louis, nevertheless left it 
doubtful whether the typhoid bacilius can and 
does survive the journey and reach the intake of 
St. Louis in the Mississippi, and affirmatively 
showed other possible sources of infection in the 
discharge of sewage above the St. Louis intake 
from other towns and cities, some of which were 
situated in Missouri. 





PROPERTY (Literary Production.) Neb. — 
A rather unusual case involving questions of lit- 
erary property has arisen in Nebraska in a suit 
by the State v. State Journal Company, 106 
Northwestern Reporter, 434. It appears that the 
state entered into a contract with the State 
Journal Company for the publication of a num- 
ber of volumes of the Nebraska official reports, 
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the contract requiring the printing of a certain 
number of copies of each report and the dclivery 
of the stereotype plates to the state after these 
copies were printed. The publishing company, 
however, secretly and clandestinely printed a 
large number of extra copies which it sold on its 
own account, realizing a large profit therefrom, 
and the state sued to enjoin the defendant from 
selling any such copies and to require it to de- 
liver to the proper officer of the state all copies 
so unlawfully printed and for an accounting of 
the profits. All of these various forms of relief 
were denied, and the court held that the unauthor- 
ized use of the literary production of another 
furnishes no ground for recovering damages ex- 
cept through the Federal Copyright Laws. 

The only relief which the state can hope to 
obtain is that foreshadowed in the holding that 
if the defendant in printing the reports for its 
own benefit unlawfully used manuscripts and 
other property entrusted to its care to enable 
it to perform its contract for the manufacture of 
the specified volumes for the state, the state might 
recover the value of the use of the state’s prop- 
erty and any damage that might have been done 
to the property in so using it, or if the use amounted 
to a conversion it might recover the value of 
the property; but this would not give the state 
title to the books so unlawfully produced so as to 
enable it by injunction to prevent the defendant 
from disposing of the books or entitle it to an 
accounting of the proceeds of the sales. 





TORTS. (Libel — publication.) La.— A very 
remarkable determination as to what constitutes 
a libellous publication is contained in Martin v. 
Picayune, 40 Southern Reporter, 376. Plaintiff 
was a physician apparently of high standing in 
his profession and was a member of a medical 
society, the members of which were opposed to 
advertising by physicians and had passed resolu- 
tions denouncing that practice. Defendant news- 
paper learned of a remarkable cure effected by 
the professional skill of plaintiff, and published a 
rather glowing account of the case, stating that 
other physicians had treated the patient without 
effect, and containing various other laudatory re- 
marks. Plaintiff alleged that this publication, 
which, though true and obtained from the father 
of the patient, was not authorized by plaintiff, 
had a tendency to lead the public and his brother 
practitioners to believe that he was advertising, 
and thereby caused them to class him in the 
category of quacks, who alone, it is alleged, re- 
sorted to advertising. Reversing a holding of 
the lower court that this petition stated no cause 





of action, the Supreme Court declares that it 
shows an actionable libel. 


This decision is important in that it extends the 
action for defamation to include cases where 
damages have been intentionally caused by lauda- 
tory or commendatory language. The rule as 
generally stated is, that in order to recover damages 
arising from defamation the language complained 
of must be defamatory in its nature. This is 
made necessary by the general principle that a 
defendant is liable only for such damage as is the 
natural and proximate result of his act. The plain- 
tiff in an action for defamation must, as in any other 
action of tort, prove that the act of the defendant 
caused him damage in a direct, natural, and prox- 
imate way. He may be aided in such proof by 
certain presumptions which the law will make, as, 
for example, where the words are said to be action- 
able per se. If, however, the words are not action- 
able per se, he must prove that they caused him 
“special damage.’? Special damage is such as 
naturally and proximately follows from the lan- 
guage published. It is only when words are 
defamatory in their nature that they can be said to 
cause damage in a natural and proximate way. 
If the words are not in their nature defamatory, 
they cannot as a natural consequence cause loss, 
and the plaintiff cannot prove the necessary 
special damage. While it is true that laudatory 
language does not naturally or usually produce 
damage, and while in most instances damages 
resulting from such language would be unnatural 
and too remote, still it is incorrect to say that 
commendatory language cannot produce damage. 
If a plaintiff can prove that laudatory language 
uttered concerning him has actually caused him 
damage, in a proximate way, and that the defend- 
ant intended such result to follow, it would seem 
that he ought to be allowed to recover, if not in 
an action for defamation, then in an action on the 
case. This is the principle of the above decision. 
It appears that the defendant knew that publishing 
the account of the plaintiff’s skill in effecting a 
wonderful cure would create an impression that 
he was advertising himself, and therefore bring 
him into hatred, ridicule, and contempt with his 
fellow physicians, to his damage. Knowing this, 
the court said it is possible to impute to the defend - 
ant an intention or purpose to produce this result, 
and if he had such intention, he is liable, although 
he produced the result by publishing commenda- 
tory language. The proposition of the case seems 
to be this: The intentional causing of damage 
to another by the publication of:laudatory language 
will sustain an action, presumably, for defamation, 

E. A. Gilmore. 
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Expert Testimony. — One R had pro- 
cured a liquor license from a Montana county 
treasurer, without the petition required by 
law to be filed for licenses of this sort in small 
mining camps. Under an application for a 
writ of certiorari the action of the treasurer, 
in issuing the license, was declared illegal, by 
the District Court. A petition was made to 
the Supreme Court for a writ, reviewing the 
action of the District Court, but the writ was 
denied. 

R continued to sell liquor, acting under 
advice of counsel that the judgment of the 
District Court was not regular. An informa- 
tion was filed against him in the Justice Court, 
charging him with selling liquor without a 
license. In the course of his defense, R ’s 
attorney put on the stand another attorney 
who qualified as an expert by testifying that he 
had farmed and practiced law for twenty-five 
years and was well versed in the law. He was 
then shown the judgment of the District Court, 
and asked his opinion as to whether or not it 
was the proper judgment to render in the case 
and expressed the opinion that it was not. 
The jury were evidently impressed, for they 
found the defendant not guilty, although he 
admitted the sale of liquor, and the judgment 
annulling the license was proved. 

As an original and simple method of over- 
ruling a superior court, this use of expert testi- 
mony should appeal to those lawyers who 
frequently find cases contra to their theory 
of acase. It is particularly recommended for 
use in justice’s courts. 








One Juror. — ‘“‘ Some years ago while I was 
residing at Visalia,’ remarked Attorney Wil- 
liam H. Alford, ‘‘ I was called to Hanford to 
defend a petty offender in a Justice’s Court. 
The defendant had demanded a jury trial, and 
we put in half a day trying to get a jury, only 
to find out at the end of that time that we had 
one lone juror in the jury box. 

“** Well, I’m willing to try the case with one 
juror,’ said the attorney for the prosecution. 

“** So am I,’ I declared. 

‘And we proceeded with the trial. The 
arguments were howlingly funny, for the reason 
that the attorney for the prosecution persisted 








in addressing the lone juror as ‘ gentlemen of 
the jury,’ and I succeeded in swelling the jury 
with a feeling of pride and satisfaction by some 
timely comment on the self-evident honesty, 
intelligence, and integrity of the body. JI 
really thought I had that lone juror won. 
Then the constable led him out to the jury 
room where he might deliberate with himself. 
In twenty minutes the jury returned with the 
announcement that no agreement could be 
reached. 

‘““* What!’ thundered the justice of the 
peace. ‘ You get back there again and reach 
a verdict.’ 

“The jury was out twenty minutes more. 

‘““*The jury disagrees,’ was the announce- 
ment when the court asked the lone juryman 
if he had arrived at a verdict. ‘ You see, it’s 
like this,’ he went on to explain. ‘ When I 
consider the testimcny of one side I want to 
find the defendant guilty, and when I consider 
the testimony of the other witnesses I want to 
discharge him. I can’t agree with myself.’ 

“And the jury was discharged.” — San 
Francisco Chronicle. 


Delay Appeared Dangerous.— The most 
amusing incident that ‘‘ Ike ’’ Glidden had in 
his early experiences as a lawyer was when a 
man from Centreville returned a letter un- 
opened. ‘“ Ike’”’ had a store bill against this 
individual for collection, and wrote him such 
a letter as lawyers usually send out, demand- 
ing immediate payment, and the letter was 
inclosed in an envelope with the customary 
printing on the envelope, ‘If not delivered 
within ten days return to Isaac Glidden, Blue- 
berry Falls, Me.”’ 

The man had not been accustomed to re- 
ceive much mail matter, and the fact of a 
lawyer’s letter coming to his address almost 
caused him an attack of nervous prostration, 
and he was afraid to open it, because it had 
not reached him within ten days of the date 
of the postmark. 

He hurriedly carried it back to ‘‘ Ike’ un- 
opened, as if there might be a penalty for the 
delay in not returning it within the ten days. 

When he entered the office he said: ‘‘ Yer 
honor, I’ve been in the woods, bark-peeling 




















YIIM 


THE LIGHTER SIDE 433 





logs, and didn’t git yer letter within the ten 
days, but I came to return it just as soon as I 
got it.” 

The lawyer broke open the envelope, read 
the letter, and asked if he was prepared to 
pay the bill, and was informed that he would 
be unable to pay it until the berry season 
opened. ‘ Ike ’’ was so much impressed with 
the man’s willingness to do right that he told 
him he would wait for him. — Boston Herald. 


Could Not Make Him Remember. — At a 
session of the Superior, Court held in Worces- 
ter in 1889, the case of Goguen v. Ryan 
was being tried. Ryan’s counsel, James A. 
Stiles, of Gardner, was examining Dennis J. 
Moran, a painter and paper hanger of Gardner, 
later of West Fitchburg, regarding a conver- 
sation he had with Goguen while doing some 
whitewashing in the house in controversy. 

Moran had evidently made some state- 
ments regarding this conversation to Stiles 
or others that it was desired to have him re- 
peat under oath for the enlightenment of the 
court and jury. After the preliminary ques- 
tions Stiles asked the witness if he had a con- 
versation with Goguen on a certain date. 

Moran replied, ‘‘ Yis, sor.’ 

Counsel. — Now, Mr. Moran, will you tell 
the court and jury what that conversation 
was? 

Moran. — 1 don’t know as I justly remim- 
ber. 

Counsel. — We don’t expect you to repeat 
exact words. 


Moran. — 1 don’t know as I justly remim- 
ber. 

Counsel. — Tell us the substance of it. 

Moran. — I don’t know as I justly remim- 
ber. 


The question was put in several other forms, 
and elicited the same answer. 

The judge, thinking to straighten out 
matters, took a hand in the questioning, and 
said, ‘‘ Mr. Moran, you have said you had a 
conversation with this man Goguen.”’ 

Moran. — Yis, yer honor. 

Judge. — Now if you had a conversation 
with him there must have been something 
said. Tell us the first thing you remember 
was said. 

Moran looked up at the judge with a smile 
that was ‘“‘ childlike and bland ”’ and replied, 





“Well, yer honor, I don’t know as I justly 
remimber the first thing I do remimber was’ 
said.” 

The judge, tired of the proceeding, looked 
down at Mr. Stiles and said: ‘“‘ Mr. Attorney, 
if this witness doesn’t remember the first thing 
he does remember was said, its useless to take 
up the time of the court. Call another wit- 
ness.’’ — Boston Herald. 


From the Canada Border. — We submit the 
following petition for a road, made, signed, and 
delivered to the selectmen in a Maine planta- 
tion next the boundary, not as a precedent 
to follow, however. It is presumed to mean 
that the inhabitants were thereby ‘“ calling ”’ 
for the finishing and turnpiking of a certain 
piece of road, but you can translate it to your 
own taste. 

Here it is: 

‘* Corner (Connor) Platation,”’ 
‘“* Dist. No. 4, 
“‘ Feb. 12, 1906. 

“The road started from Joseph B. Dam- 
boise and Paul Soucie to the other road are 
call by the habiten to be finish and town- 
parking.” 


Damages.— A good story is told of a 
Frisco claim agent. An old colored aunty 
boarded a passenger train out of Jonesboro, 
Ark., with a ticket for a small flag station 
down the road, riding in the rear coach. The 
conductor overlooked her destination; and as 
the train was running through her station, 
aunty, discovering it, grabbed her bundle, ran 
to the rear platform and jumped from the train, 
alighting squarely on her head. Before the 
train could be stopped and backed to the place 
of her fall, aunty had reversed her position and 
hastened away to her cabin. 

The alert and genial claim agent was noti- 
fied, and at once sought out aunty in order to 
adjust matters before some rustling lawyer 
could see her. As he walked into her cabin, 
he smilingly said: “Aunty, are you much 
hurt?’ ‘‘ Now, you go long, boss! Dis nigger 
haint hurt any, but she’s powerful ’barrassed,”’ 
was the reply. 

“Well, what damages do you want?” was 
the query. ‘‘ Now, see he’ar, massa,’ said 
aunty, ‘“‘Haint I been damaged ‘nuff? 
What yo’ want to damage this nigger mo’ fur?’’ 





434 


THE GREEN 





BAG 





Sheepskin v. Lion Skin. — A lawyer and a 
lay friend were discussing a certain local poli- 
tician who, by grace of his diploma, was also 
a lawyer; the lawyer expressed an opinion 
not altogether flattering, saying among other 
things that ‘‘he found no good in him save 
that he was a slick politician.”’ 

“‘ However that may be,” said the friend, 
“he must be a bright fellow; he has the sheep- 
skin of a lawyer.” 

“Not at all, not at all,” said the lawyer; 
“* his sheepskin has no more changed his brains, 
than the lion’s skin of Asop’s fables changed 
the brays of that other Ass.” 


THE STATE v. LINKHAW. (69 N. C. 214.) 
By AvBert W. GAINES 


‘“‘ For disturbance of the public worship,” 
So the indictment read, 

‘“* Against the peace and dignity 

Of the state,”’ it further said. 

To which indictment there was filed 
Defendant’s plea, to wit: 

That said Linkhaw had broke no law, 
And he should go acquit. 


The crime so charged was that the accused, 
Lacking musical education, 

Sang psalm and hymn with such a vim 

He disturbed the congregation. 

That when the choir and others all 

(’Twas one of the devil’s wiles) 

Had ceased to sing, still Linkhaw’s voice 
Went sounding down the aisles. 


And it was charged and duly proved, 
That when Linkhaw elected 

To sing at all, the people all 

Were curiously affected. 

The frivolous folk thought it a joke, 
And laughed and were quite gay, 
While the devout were so put out 
And mad — they could not pray. 
The parson, it was duly proved, 
Would not give out the hymn, 

For fear ’twould draw from Bill Linkhaw 
The. horrid voice of him. 

The presiding elder, too, ’twas said, 
Most positively refused 

To come, for fear that he would hear 
The voice of the accused. 





The defendant proved himself devout, 
And that, though sinful clay, 

Himself he found in conscience bound, 
To sing as well as pray; 

Moreover, the constitution, 

Aside from moral qualms, 

Did guarantee his worship free 

In singing hymns and psalms. 


The jury found against the accused, 
That he, in his devotions, 

Lest he disturb, must gently curb 

His musical emotions; 

That he his worship could maintain, 
But, like the curfew’s ring, 

Though he could shout and be devout, 
That Linkhaw must not sing. 


But ’twas held by the court of last resort, 
To which the case then went, 

That in Linkhaw the judges saw 

No criminal intent; 

And that, although the proof did show 
That Linkhaw’s voice was awful, 

The judges found no valid ground 

For holding it unlawful. 


And so in North Carolina now, 

Regardless of church or creed, 

The right inalienable to sing 

Is fully guaranteed ; 

And from the Smokies to the sea, 

Wherever the church bells chime, 

The people cling to the right to sing, 

Without committing a crime. 
CHATTANOOGA, TENN. 


An Amateur. — The Chicago drummer who 
was arrested for assaulting the landlord of a 
South Dakota hotel found that there was only 
one lawyer in the village, and that he had 
already been retained by the plaintiff. In this 
emergency he demurred to being tried, as he 
was not lawyer enough to plead his own case, 
but the justice of the peace calmly replied: 

‘* This court will see that you have all your 
rights. Anybody seen Jim Peters around 
here? ”’ 

‘* He’s outdoors,’ 


answered someone. 


‘* Then call him in.’’ 
Jim turned out to be a long and lathy 
farmer’s hired man, and not at all bright 
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looking, and as he entered the room his Honor 
queried: 

‘“‘ Jim, which end of the cow gets up first? ” 

“‘ The hinder end, sir.”’ 

‘* And a horse? ”’ 

‘‘ The fronter end.”’ 

“ All right. This drummer has given Joe 
Harris a black eye and wants a lawyer to 
prove that Joe ran ag’in the door casing and 
blacked it himself. I'll app’int you as his 
counsel.”’ 

** But I’m no lawyer.” 

‘* But you’ve got common sense, as you’ve 
just proved, and that’s better yet. Go right 
ahead.”’ 

Jim went ahead, and in ten minutes he had 
the other side so tangled up that his Honor 
laid his spectacles aside and said: 

‘““No use to go any further. There may 
have been a row, and probably there was a 
row, but Jim is getting ready to prove that 
the landlord was out in the barn and the 
drummer across the street, and there’s no use 
taking up the time of this court. I’ll divide 
the costs, and the,parties had better shake 
hands, while, as for Jim Peters, he’s a rising 
star that will continue to rise until it won’t 
be considered no crime around here to jump 
another man’s claim.’”’ — Fargo Forum. 


Poetic Justice. — The validity of a will of 
an estate involving several hundred thousand 
dollars was submitted to a Federal jury in 
Boston not long since, and after a long trial 
a disagreement was reported. One juror 
had stood out. There was no doubt that 
it was a case of conscience, for he prayed in 
the jury-room for divine assistance, but his 
German mind was unalterably fixed. Some 
light on the occurrence may be shed by the 
following verses composed by him to give 
vent to his feelings. 

He called them ‘“‘ The Swan Song of the 
Jury”: 

Our task is done — 

We chiselled our names (in frailty of natural 
men with good intentions) 

Upon the fortunes of warm beating hearts; 

We blighted hopes, we crippled desire, 

From slough we raised despair to faith in jus- 
tice. 





In God we trust. He may forgive our 
errors P 
And count to our merits our watch of truth. 


Shake hands, my friends — colleagues of fray 
and combat. 

Blacked veil, the fates; and curtains sable 
cover their mirrors, 

But dim visions still we snatch of mysteries 
unclouded. 

We may — may not, meet in this world again; 

If meet we do, let’s meet as men with con- 
science free and heads erect, 

And not in fear of judge or jury in the world 
of heaven. 


Limit to his Jurisdiction. — Judge John- 
son, a retired judge of the District Court at 
Blackstone, was elected selectman of the 
town. The town appropriated money each 
year for concreting a certain amount of side- 
walks, the abutters to pay half the cost 
of the work. 

One day the judge became involved in an 
argument with one of the abutters, and losing 
his temper, told him to ‘‘ go to h—1.”’ 

“Say, judge, ain’t you going out of your 
jurisdiction? I thought Worcester was as 
far as you could send any one,”’ the abutter 
replied. — Boston Herald. 


Golf Suits. — While playing golf an Edin- 
burgh gentleman was struck on the head by 
a ball driven by a perfect stranger. Having 
recovered, and lost sight of the million or so 
stars which appeared before him at the 
moment, he haled the furious driver before 
the sheriff. The latter, however, dismissed 
the action. As far as wecan see, the sufferer’s 
only remedy is to wait till the other is holing 
out just in front of him, and then, with a 
cheery cry of ‘‘ Fore! ’’ pick him off. Little 
differences like this should be adjusted on 
the links, not in the law courts. — London 
Globe. 


Fined the Dead Man. — The judge’s deci- 
sion in a case settled a few years ago in Milli- 
nocket, Me., probably will not serve as a 
precedent, but no exception to it was 
reported. 

An Italian laborer was killed while at work 
on a dam at the pulp mills. At the hearing 
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before the local justice there was found in a 
pocket a roll of bills containing $25, and 
hidden in one of the boot legs was found a 
dirk knife. 

As there was no probate court within many 
miles of the town, the judge was at a loss to 
know what disposal should be made of the 
money. Finally he hit upon the solution. 
The court took charge of the money and fined 
the corpse $25 for carrying concealed 
weapons. — Boston Herald. 


A Tough New Hampshire Juror. — Possibly 
the civic conscience was less sensitive in 
times past than it is to-day, in spite of 
frenzied statements to the contrary. At any 
rate, the following story is told of a tough 
old citizen of Lee, N. H., who was drawn on 
the jury some decades ago. The case was a 
capital one, and when it became time for 
the jury to decide the old man was much 
puzzled. 

‘* Vote,’’ exclaimed he, in great excitement, 
‘‘why, I don’t know how to vote! Who 
picked me, who picked me, anyway? Which 
side shall I vote for? ’’ — Boston Herald. 


Curiosities of Law. — An Australian detec- 
tive died in April, dividing a $35,000 property 
into six shares. These divisions were speci- 
fied in writings, placed in sealed envelopes, 
the six heirs drawing them with no clew to 
the contents. 

Baron Rothschild was named sole bene- 
ficiary under the will of a Nice miser, Abra- 
ham Fidler, who left him $550,000 on the 
principle that ‘‘ money must seek money.” 
The baron hunted up the relatives of the 
departed and gave each an equal share. 

‘This, the last will and testament of me, 





John Thomas,” read a certain document in 
Montreal, last July. ‘I give all my things 
to my relations to be divided among them 
the best way possible. N. B. — If anybody 
kicks up a row he isn’t to have anything.” 

In a lawsuit at Aberdeen, Wash., over a 
horse whose death the owner attributed to 
a man who had hired it, the court decided 
the animal had committed suicide. 

Traced by the impression of his teeth in a 
half-eaten apple, left in a house at Basle, 
Switzerland, a burglar has confessed and 
been sentenced. 

In May the famous Stevens vs. Smith 
““ Cow Case ’”’ was closed in Colorado, with a 
total of $2500 attorneys’ fees, plus court 
charges. The cow, worth only $30 in the 
first place, has been dead fifteen years. 

Rudolph Maher, a New York civil engineer, 
was uncivil enough to hug Miss Gladys Chap- 
man, overlooking the fact that he did not 
know the lady. The magistrate thought the 
embrace worth six months “ on the island.”’ 

Because a revolver, which he had pur- 
chased to kill himself, missed fire, Paul 
Schlardum of San Bernardino brought suit 
against the hardware company for the price 
of the weapon. 

Dying in poverty in a San Francisco hos- 
pital, Luscomb Seares received word that 
the British government had just allowed his 
claim of $5,000,000 arising from losses during 
the Boer war. 

In October, Mrs. Ella Goltz of Portsmouth, 
O., swore out a warrant for a circus elephant 
which had eaten her gold watch and smashed 
in a brand new Paris hat. 

A Cologne dairymaid was arrested for 
bathing herself daily in the milk she later 
sold. 
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